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In the case of Hutten-Czapska v. Poland,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Mr L. WILDHABER, President
Mr C.L. RozAKis,
Mr  J.-P. @sTA,
Mr  B.M. ZUPANCIC,
Mr  G. BONELLO,
Mrs F. TULKENS,
Mr  P. LORENZEN
Mr K. TRAJA,
Mrs S. BOTOUCHAROVA,
Mr M. UGREKHELIDZE,
Mr V. ZAGREBELSKY,
Mr K. HAJIYEV,
Mr  E. MYJER
Mr S.E. EBENS
Mr  DAVID THOR BIJORGVINSSON
Mrs |. ZEMELE, judges
Mrs A. WYROzUMSKA, ad hogudge
and Mr T.L. EARLY, Section Registrar
Having deliberated in private on 11 January 20G6@n17 May 2006,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 3%®@4) against the
Republic of Poland lodged with the European Comimmssof Human
Rights (“the Commission”) under former Article 25 the Convention for
the Protection of Human Rights and Fundamental démes (“the
Convention”) by a French national, Mrs Maria Huttépapska (“the
applicant”), on 6 December 1994.

2. The applicant was represented by Mr B. Snaskia a lawyer
practising in Szczecin, Poland. The Polish Goveminffthe Government”)
were represented by their Agent, Mr J. éxwicz, of the Ministry of
Foreign Affairs.

3. The applicant alleged, in particular, that fiteation created by the
implementation of the laws imposing on landlordstnietions in respect of
rent increases and the termination of leases aredutd a violation of
Article 1 of Protocol No. 1 to the Convention.
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4. The application was transmitted to the CourtloNovember 1998,
when Protocol No. 11 to the Convention came intaddArticle 5 8 2 of
Protocol No. 11).

5. The application was allocated to the FourthtiBecof the Court
(Rule 528 1 of the Rules of Court).

On 16 September 2003, following a hearing on adhiigg and the
merits, it was declared partly admissible by a Chexmof that Section,
composed of the following judges: Sir Nicolas BeatzZPresident
Mr M. Pellonpaa, Mrs V. Straznicka, appointed tbisirespect of Poland,
Mr J. Casadevall, Mr R. Maruste, Mr. S. Pavlovschir J. Borrego
Borrego, and also of Mr M. O’Boyl&ection Registrar.

6. In a judgment of 22 February 2005 (“the Chambegment”) the
Court held that there had been a violation of Aetit of Protocol No.1 to
the Convention. It further held that the above afioin had originated in a
systemic problem connected with the malfunctiorohgomestic legislation
in that it had imposed, and continued to imposejnalividual landlords
restrictions on increases in rent for their dweglinmaking it impossible for
them to receive rent reasonably commensurate Wwehgeneral costs of
property maintenance.

In that connection, the Court directed that in oreput an end to the
systemic violation identified in the present cabe, respondent State must,
through the appropriate legal or other measuresireea reasonable level of
rent to the applicant and other persons similaitiyated, or provide them
with a mechanism mitigating the above-mentionedsequaences of the
State control of rent increases for their righpadperty.

In respect of the award to the applicant for angupéry or non
pecuniary damage resulting from the violation foumthe present case, the
Court held that the question of the application Adticle 41 of the
Convention was not ready for decision and resemed question as a
whole, inviting the Government and the applicantstdmit, within six
months from the date on which the judgment had fmecfinal according to
Article 44 § 2 of the Convention, their written ebgations on the matter
and, in particular, to notify the Court of any agreent that they might
reach.

More specifically, as regards Article 41 of the @ention, the Court
considered that that issue should be resolved migtl@aving regard to any
agreement that might be reached between the pérteaiso in the light of
such individual or general measures as might bentaly the Government in
execution of the judgment. Pending the implememaf the relevant
general measures, the Court adjourned its consideraf applications
deriving from the same general cause (see parad@plof the Chamber
judgment).

7. On 20 May 2005 the Government requested, irordecce with
Article 43 of the Convention and Rule 73, that dase be referred to the
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Grand Chamber. A panel of the Grand Chamber aatdjpte request on
6 July 2005.

8. The composition of the Grand Chamber was débteanaccording to
the provisions of Article 27 88 2 and 3 of the Centiron and Rule 24 of the
Rules of Court. Mrs Straznicka, the judge appointi@dit in respect of
Poland, withdrew from sitting in the Grand Chami®ule 28). The
Government accordingly appointed Mrs A. Wyrozumgkait as arad hoc
judge in her place (Article 27 § 2 of the Conventand Rule 29 § 1).

9. The applicant and the Government each filedtevriobservations on
the merits. Subsequently, the parties replied iitingr to each other’s
memorials/observations.

10. A hearing took place in public in the HumangiRs Building,
Strasbourg, on 11 January 2006 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr P.STYCZEN, Counsel
Mr  J.WOLASIEWICZ, Agent,
Mr Z.ZYDAK,

Mr J.BAJOR,

Mr S.JACKOWSKI,

Ms A.MEZYKOWSKA, Advisers

(b) for the applicant
Mr B. SOCHANSKI, Counse|
Mr P.PaszKowskKl, Adviser

The Court heard addresses by Mr Soska Mr Wolgsiewicz and
Mr Styczeh.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

11. The applicant, who is a French national ofighobrigin, was born
in 1931. She lived for a long time in Andrésy, FranAt present, she lives
in Pozna, Poland. She owns a house and a plot of land yn@dPoland.
The property previously belonged to her parents.
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A. General situation

12. Polish legislation on rent control has beea thsult of many
historical and recent factors. Legislative schemestricting rights of
landlords and regulating increases in rent wereadly in operation before
the Second World War. The description below of gbeeral situation was
based on the findings of the Polish Constitutio@@urt (Trybunat
Konstytucyjny, which, on 12 January 2000, in one of its judgteen
concerning the constitutionality of certain aspeaftshe legislation on rent
control gave thorough consideration to the histdrizackground of such
legislation and the factors contributing to the gereation of restrictions
dating back to an early stage of the communistmegn Poland.

13. The rent control scheme was the consequenttee ohtroduction of
the so-called “State management of housing mattefslibliczna
gospodarka lokalami by the former communist authorities (see
paragraphs 67-70 below). It was accompanied by igims drastically
restricting the amount of rent chargeable. The iegble provisions
originated in the exceptionally rigid distributiof housing resources which
characterised the first 30 years of the commuegitme in Poland.

14. The circumstances did not change significaattgr the end of the
communist rule in 1989; indeed, at the beginninghef 1990s the situation
of housing in Poland was particularly difficult, aas demonstrated, on the
one hand, by a shortage of dwellings and, on therdtand, by the high
cost of acquiring a flat. The State-controlled remhich also applied to
privately owned buildings, covered merely 30% o€ thctual cost of
maintenance of buildings.

In 1994 those social and economic factors promgtedegislature not
only to maintain elements of the so-called “speciedse scheme”
(szczegllny tryb najmu(see also paragraph 73 below) in respect of
State-owned dwellings but also to continue to appiat scheme -
temporarily, for a period of 10 years expiring chBecember 2004 — to
privately owned buildings and dwellings. In shotlhe system was a
combination of restrictions on the amount of remiargeable and of
limitations on the termination of leases, eveneaspect of tenants who did
not comply with the terms of the contract.

15. The material collected by the Constitutionau@ in 2000 included
a report prepared by the Office for Housing and md@evelopmentrzgd
Mieszkalnictwa i Rozwoju MigstAccording to that report, in 1998, after
4 years of the operation of the 1994 rent-conttbesne, the average rent as
fixed under that scheme covered only 60% of théscot maintenance of
residential buildings. The shortfall was to be gedeby landlords. The
scale of the problem was considered to have begnlamge since at that
time 2,960,000 dwellings (25.5% of the country’sirenhousing resources)
were let under the rent-control scheme; that numtmnprised some
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600,000 flats in buildings owned by private indivads. The total number of
flats in Poland was estimated at about 11,600,B@Qs in privately owned
buildings subject to the rent-control scheme ctmstil 5.2% of the
country’s housing resources.

The report stated, among other things:

“Before ... [1994], statutory rent determined by tBabinet covered about 30% of
running maintenance costs. At present, after feary of the operation of the [1994]
rent-control scheme, municipalities set levels aftrcovering on average 60% of
maintenance costs. ...

In respect of buildings owned by municipalitiesg tishortfall is covered by
municipalities, which frequently use for that pusposurplus received by means of
letting commercial premises.

As regards privately owned buildings, where tenapéy controlled rent, the
shortfall is covered by owners of buildings.”

16. In 2003-2004 the Government, in the courséhefpreparation of
their bill amending the legislation on rent contr@ee paragraphs 114
et seq. below) collected considerable materialscrdesg the present
general situation of housing in Poland.

The situation is characterised by a serious shertafj residential
dwellings. According to the 2002 National Populatand Housing Census,
the relevant deficit, defined as the differencewsein the number of
households and the number of flats, amounts to01090 flats. There is a
particularly acute shortage of flats for lease.

17. In the light of data collected by the Cent&tiatistical Office
(Gtéwny Urzid Statystyczny on the overall financial situation of
households, in the years 1998-2003 household egpesisch as rent and
electricity bills amounted to 14.5%-15.4% of togxipenses (18.6%-19.0%
in pensioners’ households). At the same time betwés and 10% of
Polish households were in rent arrears (1998: 718989: 7%; 2000: 7%;
2002: 10%; 2003: 9%).

In 2000 about 54% of the population lived below pwrerty line, of
which 8% were below the abject poverty line. In 26®me 58% of the
population lived below the poverty line, of whici% were below the
abject poverty line.

18. Various reports received by the Office for Biog and Town
Development confirmed that the provisions relatingthe protection of
tenants as applicable until 31 December 2004 (k=e paragraphs 89-93
below) limited the supply of flats available forake. In the authorities’
view, the introduction of the so-called “commercidase” (ajem
komercyjny — in other words a market-related lease — by kengo
restrictions on the increase of rent for privatiyned buildings and freeing
private landlords from their obligation to providedigent tenants with
alternative accommodation upon the termination lodirt lease, should
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encourage private investors to build tenement rodssignated solely for
let.

19. The Government gave various figures to indiddite number of
persons potentially affected by the operation & thnt-control scheme.
They stated that according to information supplieg the Office for
Housing and Town Development, the operation ofredevant legislation
affected about 100,000 landlords and 600,000 ten&@ther sources cited
by the Government stated that the total numbereo§gns concerned was
about 100,000 landlords and 900,000 tenants.

B. The facts of the case up to the adoption of téhamber judgment

1. Events before 10 October 1994

20. The applicant’'s house was built in 1936 ane-family house. It
originally consisted of a duplex apartment, basdraad attic.

21. During the Second World War, officers of ther@an Army lived in
the house. In May 1945 the Red Army took it oved alaced its officers
there for some time.

22. On 19 May 1945 the Head of the Housing Depamtrof the Gdynia
City Council Kierownik Wydzialu Mieszkaniowego Magistratu Miasta
Gdynig issued a decision assigning the first-floor paftthe duplex
apartment to a certain A.Z.

23. In June 1945 the Gdynia City Coutd Grodzk) ordered the return
of the house to the applicant’'s parents. They begaavation of the house
but, shortly afterwards, were ordered to leave rthproperty. In
October 1945 A.Z. moved into the house.

24. On 13 February 1946 the Decree of 21 Decert®éb on the State
Management of Housing and Lease ContrddeKret o publicznej
gospodarce lokalami i kontroli najmpuentered into force. Under its
provisions, the house became subject to the seec&tate management of
housing matters” (see also paragraph 13 above).

25. In 1948, at a public auction, the authoritesuccessfully tried to
sell the house to A.Z., who was at that time emgiblpy the Gdynia City
Council, an authority responsible for the State ag@ment of housing
matters at the material time. At about the same,tifme applicant’s parents,
likewise unsuccessfully, tried to recover theirgeay.

26. On 1 August 1974 the Housing A&trgwo lokalowg (“the 1974
Housing Act”) entered into force. It replaced th&at& management of
housing matters with the so-called “special leasbeme” (see also
paragraphs 14 above and 69 below).

27. On an unknown date in 1975 a certain W.P., whe at that time
the Head of the Housing Department of the Gdyntg Council Kierownik
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Wydziatlu Spraw Lokalowych Wau Miejskieg®, tried to buy the house
from the applicant’s brother.

28. On 8 July 1975 the Mayor of Gdynia issued aisign allowing
W.P. to exchange the flat he was leasing in anoltigiding under the
special lease scheme for the ground-floor flahm applicant’'s house. That
decision was signed on behalf of the Mayor of Gdyoy a civil servant
who was subordinate to W.P. On 28 January 197&thaia City Council
issued a decision confirming that under the prowisigoverning the special
lease scheme the flat had been let to W.P. fondefinite time. Later, in
the 1990s, the applicant tried to have that decisieclared null and void
but succeeded only in obtaining a decision dedatfirat it had been issued
contrary to the law (see also paragraphs 44-49\helo

29. On 24 October 1975 the Head of the Local Mamamnt and
Environment Office of the Gdynia City CounciKiérownik Wydziatu
Gospodarki Terenowej i Ochrorfyodowiska Urzdu Miejskiego w Gdyhi
ordered that the house should become subject tte Stmnagement
(przegcie w zarzd paistwowy. That decision took effect on 2 January
1976.

30. On 3 August 1988 the Gdynia District Co&td Rejonowy; ruling
on an application by A.Z.’s relatives, gave judgmeteclaring that, after
A.Z.’s death, her daughter (J.P.) and son-in-lawRMhad inherited the
right to lease the first-floor flat in the appli¢ahouse.

31. On 18 September 1990 the Gdynia District Cgaste a decision
declaring that the applicant had inherited her mateproperty. On
25 October 1990 the Gdynia District Court entered title in the relevant
land register.

32. On 26 October 1990 the Mayor of Gdynia issaueecision restoring
the management of the house to the applicant. OduBi 1991, acting
through her representative, she took over the neanagt of the house from
the Gdynia City Council. Shortly afterwards, shegdoe to refurbish the
house.

33. On an unknown date in the 1990s the applisahtup a private
foundation called the Amber Trail FoundatiodRufidacja Bursztynowego
Szlaky. Since 1991, she has tried to place the sedteoFbundation in her
house.

2. Events after 10 October 1994

34. After taking over the management of the houbke, applicant
initiated several sets of proceedings — civil adcthimistrative — in order to
annul the previous administrative decisions andairegossession of the
flats in her house.
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(a) Proceedings before the civil courts

(i) Eviction proceedings

35. On 16 June 1992 the applicant asked the Gdymsaict Court to
order the eviction of her tenants. In April 1993, an application by the
defendants, those proceedings were stayed. On 261896 her claim was
dismissed.

(i) Proceedings concerning the relocation of tetsaand compensation

36. In April 1995 the applicant asked the @slaRegional Courtd
WojewoddzRito order the Gdynia City Council to relocate therants living
in her house to dwellings owned by the municipalBe also asked the
court to award her compensationter alia, for the fact that the authorities
had deprived her parents and herself of any paisgiof living in their own
house, for damage to the property and arbitragration of its use, and for
mental suffering. On 5 July 1996 the Regional Couked that, under the
Lease of Dwellings and Housing Allowances Act afu®y 1994 Ustawa o
najmie lokali mieszkalnych i dodatkach mieszkanayy(“the 1994 Act”)
the defendant authority had no obligation to relectghe tenants to
accommodation owned by the municipality. It disratsshe remainder of
the claims. The applicant appealed.

37. On 17 January 1997 the Gsla Court of Appeal$d Apelacyjny
heard, and dismissed, her appeal. It observechthatrovision of the 1994
Act obliged the municipal authorities to relocate &applicant’s tenants or,
at her request, to provide them with alternativeoazmodation Ipkal
zastpczy. The relevant provisions of the 1994 Act, namsdgtion 56(4)
and (7) (see also paragraph 77 below), stipuldtada tenant had to vacate
a dwelling only if the owner had offered him anatflat owned by him or
the municipality had agreed to provide the tenanth walternative
accommodation owned or administered by it. As r@gahe applicant’s
claim for damages for financial loss sustained asreault of the
administrative decisions, the Court of Appeal obsdrthat such claims
could be determined by the courts of law only di@mant had first applied
for compensation to the administrative authoritesl the outcome of the
relevant administrative proceedings had been unfade. It referred the
applicant to the Code of Administrative Procedufedeks pogpowania
administracyjnegp which set out the rules governing the liabilifypublic
authorities for issuing wrongful decisions.

In so far as the applicant sought compensatiordémnage to the house
and for the alteration of its use, the Court of Aplpconsidered that the
defendant authority could not be held liable foe #tonsequences of the
laws which had previously been in force. In patacuit was not liable for
the enactment of the post-war legislation which hdcbduced restrictive
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rules concerning the lease of dwellings in privai@ivned houses and the
State management of housing matters. Nor was ileliafor the
implementation of the special lease scheme intredily the 1974 Housing
Act and the operation of the 1994 Act, which inaygied certain similar
rules for the protection of tenants whose rightidase flats in privately
owned houses had been conferred on them by adrainst decisions (see
also paragraphs 71-72 below). Lastly, the coureadbat the defendant
could not be liable for any damage caused by tpicamt’s tenants.

38. Subsequently, the applicant lodged a cassappeal Kasacjg with
the Supreme CourtS¢d Najwyszy. On 13 November 1997 the Supreme
Court rejected that appeal on procedural grountie. dourt held that the
applicant had not complied with the relevant formmafjuirements; in
particular, she had not specified the errors ostariive civil law allegedly
committed by the lower courts.

(b) Administrative proceedings

(i) Proceedings concerning the annulment of theisien of 19 May 1945

39. In October 1995 the applicant asked thenSkie&elf-Government
Board of Appeal $amorzdowe Kolegium Odwotawcg® declare null and
void the decision of the Head of the Housing Departt of the Gdynia City
Council of 19 May 1945. By virtue of that decisidhe first-floor flat in the
house had been assigned to A.Z. It had also formeasis for granting the
right to lease that flat in the applicant’'s housé\tZ.’s successors (see also
paragraphs 22-23 and 30 above).

40. On 26 June 1997 the Board rejected her apioircdt noted that the
impugned decision had been taken pursuant to thasoons of the Decree
on Housing Commissions issued by the Polish Coremittf National
Liberation on 7 September 194Bgkret Polskiego Komitetu Wyzwolenia
Narodowego o komisjach mieszkaniowyehlaw which had at the relevant
time governed all housing matters. It found that dkecision had not been
issued by the competent public authority and, inseguence, had not been
lawful. Yet the Board could not declare the decisioull and void
(stwierdzé niewanas¢ decyzj) because, pursuant to Article 156 § 2 of the
Code of Administrative Procedure, if more than #arg had elapsed from
the date on which the unlawful decision had beedenthe Board could
only declare that the decision “had been issuedragnto the law” ¢ostata
wydana z naruszeniem prawa

41. The applicant appealed to the Supreme Admatigeé Court
(Naczelny & Administracyjny. On 15 January 1998 the court dismissed
her appeal because she had not availed herseif ableyatory legal remedy
in that she had not made an application to the éar the matter to be
reconsideredwniosek o ponowne rozpatrzenie sprawy
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42. The applicant subsequently made such an apiplic On 23 June
1998 the Board upheld its decision of 26 June 198@. applicant appealed
to the Supreme Administrative Court. The @Gsla Regional Prosecutor
(Prokurator Wojewddzkijoined the proceedings and lodged an appeal on
the applicant’s behalf.

43. On 8 June 1999 the Supreme Administrative Croejected both
appeals. It confirmed that the impugned decisiod haen unlawful. It
added that there had been several procedural shartgs (for instance, the
applicant’s parents had not been notified of theceedings and had never
had any opportunity to challenge the decision; ddi@on, no legal basis
had been given for it); however, in accordance witticle 156 § 2 of the
Code of Administrative Procedure, the court coutd annul the decision
but could only declare that it had been issuedraopnto the law. In passing,
the court observed that the above-mentioned proakdhbortcomings could
be rectified by means of reopening the proceedings.

(i) Proceedings concerning the annulment of theision of 8 July 1975

44. In 1992 the applicant asked the txkaSelf-Government Board of
Appeal to declare null and void the decision of Mayor of Gdynia of
8 July 1975. By virtue of that decision, W.P. haebb granted the right to
lease the ground-floor flat in the applicant’'s hesee also paragraph 33
above)

45. On 27 January 1994 the Board rejected hericapioin. The
applicant appealed to the Supreme AdministrativerCo

46. On 14 June 1995 the court dismissed her apfiefaund that the
flats in the applicant’s house had been let unterspecial lease scheme
introduced by the 1974 Housing Act and that, adogig, the mayor had
been competent to issue the decision in questtoinrther observed that,
despite some procedural errors committed by theavay Gdynia (which
could be rectified by means of reopening the prdicess), the decision had
had a legal basis and could not, therefore, beadetinull and void.

47. On 17 September 1994 the applicant asked tdngoiMof Gdynia to
reopen the relevant proceedings and to declar@rthegned decision null
and void. The mayor rejected her application asd&dged out of time.

48. On 29 December 1995 the Gsla Self-Government Board of
Appeal, of its own motion, reopened the proceedirngsound that the
contested decision had been made on behalf of éngMof Gdynia by a
civil servant who had been W.P.’s subordinate &adl that fact had in itself
constituted a sufficient ground for reopening tmecpedings, pursuant to
Article 145 § 1 (3) of the Code of Administrativeoedure. That fact had
also rendered the decision unlawful. However, smecee than 5 years had
elapsed from the date on which the decision hadh lgpeen, the Board
could not annul it. It could merely declare thataid been issued contrary to
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the law, as laid down in Article 146 § 1 of the @odf Administrative
Procedure.

49. The applicant appealed to the Supreme Admatigeé Court,
alleging that the decision had never been serveth®@owners of the house
and that it should have been declared null and.v@id28 November 1996
her appeal was dismissed.

(iii) Proceedings concerning the annulment ofdeeision of 24 October 1975

50. On 4 October 1994 the applicant asked the adgity Council to
reopen the administrative proceedings that had begminated on
24 October 1975 by the decision of the Head ofLib@al Management and
Environment Office of the Gdynia City Council. Byrtue of that decision,
the applicant’'s house had become subject to Stareagement (see also
paragraph 29 above). She further asked to haveldbision declared null
and void, submitting that it had lacked a legalidds particular, the house
had incorrectly been classified as a “tenement &b(dom wielorodzinny
whereas in reality it was, and always had beemeafamily house and, as
such, should not have become subject to State reareag. The decision,
the applicant added, had been made solely for éngopal benefit and gain
of W.P., who had at that time been the Head ofHbesing Department of
the Gdynia City Council. In her view, it had beeada to sanction the prior
— and likewise unlawful — decision of 8 July 197Hheseby W.P. had
acquired the right to lease the flat in her house.

51. On 7 December 1994 the Mayor of Gdynia regebtier application,
finding that she had lodged it outside the presctidime-limit. On
12 June 1995 the Galsk Self-Government Board of Appeal upheld the
mayor’s decision. Subsequently, the applicant dppeto the Supreme
Administrative Court. On 14 November 1996 the coguashed both
decisions because the Mayor of Gdynia had not beerpetent to rule on
the application.

52. On 27 February 1997 the Gdk Self-Government Board of Appeal
reopened the proceedings terminated by the dectHid¥ October 1975.
On 28 April 1997 the Board declared that that denithhad been issued
contrary to the law because the owners of the hbadenot been notified of
the proceedings. It found that the Gdynia City Goluhad not acted with
due diligence. In particular, it had made no effaat establish who had been
the rightful successors to the owners of the holkeed, at the material
time the applicant and her brother had - on a eedudsis - paid the relevant
taxes on the property to the City Council. RelyorgArticle 146 § 1 of the
Code of Administrative Procedure, the Board refusednnul the decision
because more than 5 years had elapsed from theodatdich it had been
given.

53. On an unspecified date in 2002 the applicaké@ the Governor of
Pomerania \(Vojewoda Pomorskijo declare the decision of 24 October
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1997 null and void. The application was referred ttee Gdask
Self-Government Board of Appeal, a body competentdéal with the
matter. The Board refused the application on 13 ®I@Q2. It held that the
matter wases judicata

3. The situation of the applicant’s tenants

(a) The surface area of the flats

54. The parties gave differing information ashe &actual usable surface
area of the flats in the applicant's house, a faawlevant for the
determination of the chargeable rent.

(i) The Government

55. The Government submitted that the usable cmirfarea of the
applicant’s house was 196 square metres. They peodan inventory made
on 1 August 1991 in connection with the transferneinagement of the
house from the Gdynia City Council to the applicg#te also paragraph 32
above). The usable surface area of the house Wiasagesd at 196 square
metres; no net living area was indicated. Thereeweur flats and no
commercial premises. The number of habitable roamshe flats was
twelve. The surface area of those flats was estichat 148 square metres.
The total surface area of the house was indicateétbd square metres.

(i The applicant

56. The applicant stated that the total surfaea af the house occupied
by the tenants and for which they paid rent wasiaB60 square metres. In
that connection, she supplied a declaration of 2§ K001, issued by the
Gdynia Association of Landlords and Managing Ageliiszeszenie
Wiascicieli i Zarzgdcébw Domoy, an agency that apparently administered
her property. According to the declaration, sinteleast the 1950s the
applicant’s house had been divided into three fledsed by means of the
agreements originating in the administrative deaisidescribed above.

57. The usable surface areas of those flats ®ptiiposes of fixing rent
were as follows: flat no. 1 = 127.38 sq. m; flat 8o= 67.90 sq. m; and
flat no. 4 = 54.25 sq. m. Accordingly, the totahbke surface area occupied
by the tenants was 249.53 sq. m.

(b) Documentary evidence relating to rent paid byhe applicant’s tenants

58. On an unspecified date in 1995 W.P. aske@thmia District Court
to determine the amount of the rent to be paid iby. I©n 20 March 1996
the District Court gave judgment and determined dhgount of rent at
33.66 Polish zlotys (PLN) per month. It ordered dipglicant to pay costs in
the amount of PLN 528.90.
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59. According to the Gdynia Association of Land®rand Managing
Agents’ declaration of 28 May 2001 (see paragraplaliove), the amounts
of rent to be paid by the applicant’s tenants wasdollows: for flat no. 1
(usable surface area of 127.38 sq. m), occupiedJi® and M.P.,
PLN 500.60; for flat no. 3 (usable surface are®6B0 sg. m.), occupied
by W.P., PLN 322.65; for flat no. 4 (former attiusable surface area
54.25 sq. m.), occupied by J.W., PLN 188.25. Dwgllho. 2 (apparently
originally the bedroom of the applicant’s paremthjch was later used as a
drying room), which had previously been used by VWvRhout any legal
title or authorisation and for the use of whichhiael paid no fee, was at that
time locked and sealed by the managing agent. Wag. served with a
notice ordering him to pay PLN 2,982.46 for the wtharised use of the flat
on pain of being evicted.

At the hearing the Government informed the Couat the rent paid by
J.P. and M.P. on that date (26 January 2004) was5331.63.

(c) The tenants’ financial situation

60. At the Chamber’'s request to produce evidersmathstrating the
situation of the applicant’s tenants, the Governnspplied a certificate
issued by the Gdynia District Centre for Social vV8ms (zielnicowy
Osrodek Pomocy Spoteczhegn 19 February 1993. The certificate stated
that W.P. had received assistance from the cestfeom January 1993. He
was to obtain a periodical social welfare benedit March and May 1993.
In 1992 he had received assistance for housingoges The certificate
further stated that W.P. had earlier been asseassduaving the “second
degree of disability”, the disability and its degrdeeing subject to a medical
verification in May 1993.

61. On 12 February 2004, in reply to an enquiry the Polish
Government in connection with the present caseGitiynia City Centre for
Social Services Miejski OGrodek Pomocy Spoteczhegtated that the
applicant’s tenants, W.P., J.P, M.P. and J.W., weoé receiving any
assistance from the Centre and they had not reteiag assistance from
social services for the past few years, that isfi®95 onwards.

4. Amounts of controlled rent per square metre Gaynia in
1994-2004, as supplied by the Government

62. In reply to a question from the Chamber asth® amount of
controlled rent received by the applicant from l@dber 1994 onwards, the
Government stated that they had no details of #re received by the
applicant at the relevant time. However, they sigopindicators relevant
for the fixing of a controlled rent, as determiri®dthe Gdynia City Council
for similar houses.

63. According to this information, in December 438e rent per square
metre was 9,817 old Polish zlotys (PLZ); from Jagiua November 1995
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PLN 1.04; from December 1995 to October 1996 PLN12.from
November 1996 to December 1997 PLN 2.63; from Janu®98 to
January 1999 PLN 3.37; from February 1999 to Jan@@00 PLN 4.01,;
from February 2000 to February 2001 PLN 4.37, andhfApril 2002 to
October 2002 PLN 4.61.

64. On 10 October 2002, following the entry intorce of the
Constitutional Court’s judgment of 2 October 20@Z)ecame possible for
landlords to increase the rent up to 3% of the mstraction value of the
dwelling (see also paragraphs 86, 102-104 and &3w.

From December 2002 to 30 June 2003 the relevantecsion index of
the reconstruction value of the dwelling (see giswagraphs 75 and 85
below) was PLN 2,525.30. From 1 July to 31 Decen#t¥)3 it amounted
to PLN 2,471.86.

In 2004, the conversion index was fixed at PLN 2,06. The
Government submitted that the reconstruction valuihe dwellings in the
applicant's house was calculated on the basis ef flllowing three
elements: 3% as above, the usable surface arée dfats and the relevant
conversion index (PLN 2,061.21). The monthly rest pquare metre in the
applicant’'s house corresponded to 3% of the comwershdex of the
reconstruction value of square metre divided by rh@2nths (3% X
PLN 2,061.21 = PLN 61.83/12). It accordingly amaehto approximately
PLN 5.15 per square metre. Having regard to thélassurface area of the
house as indicated by the Government, the maximumthty chargeable
rent was PLN 1,009.40 (PLN 5.15 x 196 square mgtr€aking into
account the surface area as indicated by the amplithe relevant amount
was PLN 1,285.08 (PLN 5.15 x 249.53 square metres).

5. Levels of free-market rent in Gdynia in 19942@s supplied by
the applicant

65. According to the applicant, in the years 19949 the free-market
rent for the three flats in her house would haveamed to 1,700 United
States dollars (USD) per month (USD 800 + USD 500U$D 400
respectively, depending on the size of the flat)the years 2000-2002 the
rent would have decreased to USD 1,250 per mon8D(600 + USD 350
+ USD 300). In 2003 it would have further been sl to USD 900
per month (USD 450 + USD 250+ USD 200). She stttatiher prognosis
as to the decrease in rent was based on suchdaddhe devaluation of the
house owing to its age and the decreasing demashéhareasing supply of
flats available for rent on the market.
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C. Facts supplied by the Government after the addpn of the
Chamber judgment

66. In their referral request of 20 May 2005 thev&nment informed
the Court that two of the applicant’s flats haddrae vacant because W.P.
had moved out of the applicant’s house on 2 Juf8 20d J.P. and M.P.
had moved out on 6 September 2004. They also sthgdJ.W. had
recently been offered a council flat by the autiesiand was about to move
out.

At the oral hearing, the Government submitted thel. was still living
in the flat but that she was to move out within ¢bening weeks.

On 18 April 2006 the Government informed the Caimdt J.W. had
moved to a council flat on 15 February 2006.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. “State management of housing matters” and the special lease
scheme”

67. The Cabinet Decree of 21 December 1945 oiSthie Management
of Housing and Lease ContrdDékret z 21 grudnia 1945 r. o publicznej
gospodarce lokalami i kontroli najmu which came into force on
13 February 1946, introduced “State management aafsing matters”,
which also applied to dwellings or commercial pressiin privately owned
buildings (see also paragraph 13 above).

68. Later, on 1 September 1948, the Decree ofudg 1948 on the
Lease of Dwellingsekret o najmie loka)ientered into force. Under its
provisions, the State authorities administereth@alising matters in the State
and private sector alike. The public authoritiesemgiven power to issue a
decision assigning to a tenant a particular fla privately owned building.
Those provisions also laid down rules concernimg centrol.

69. The 1974 Housing Act introduced the “spe@akk scheme”, which
replaced “State management of housing mattershoadfh it did not
significantly change the principles on which thghti to lease was based.
For instance, the right to lease a flat in a buoddisubject to “State
management” did not originate in a civil contract vas conferred on a
tenant by an administrative decision. The ownesuwith a building had no
say as to who could live in his or her house amchtaw long. The special
lease scheme applied to residential and commen@atises.

70. Decisions on “allocation to a dwellingdrgydziat lokaly were, for
all practical purposes, tantamount to “grantingight to lease a dwelling
(or commercial premises) under the special leasense. They were issued
by the relevant departments of the local coun@p@hding on which of the
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many reforms of the system of public administraticas being carried out,
those departments were called variously “housingpadeents”,
“departments of local management and environmentiwelling

departments”, etc.).

B. The 1994 Act

1. Abolition of the “special lease scheme” andraaluction of a new
rent control scheme

71. This Act entered into force on 12 November4l98was intended to
bring about a reform of the law governing the ielahip between
landlords and tenants. Although it abolished thgetsal lease scheme” and
relaxed the control of rent by, for instance, allogvrents of commercial
premises to be market-related and determined fresywell as allowing
rents for residential dwellings to be fixed fredtycivil contracts between
landlords and tenants, it maintained the controlreft of residential
dwellings in which the right to lease a flat hadliea been conferred on a
tenant by an administrative decision.

72. The 1994 Act introduced the system of “comglrent” Czynsz
regulowany and set out detailed regulations on the calautataf rent for
residential dwellings which had so far been subjecthe “special lease
scheme”. The provisions concerning controlled ré@ratio legisof which
was to protect tenants in a difficult financialusition during the transition
from a State-controlled to a free-market housingfesy, were to remain in
force until 31 December 2004.

The 1994 Act maintained, albeit with slightly moedd wording, the
rules concerning the protection of tenants agammsttermination of leases
continued on the basis of previous administratigeisions and the right of
succession to a lease.

2. Succession to the right to lease a flat
73. Section 8(1) of the Act read:

“1. In the event of a tenant's death, his or hesagndants, ascendants, adult
siblings, adoptive parents or adopted children peison who has lived with a tenant
in de factomarital cohabitation, shall, on condition thatytHesed in the tenant's
household until his or her death, succeed to thaney agreement and acquire the
tenant’s rights and obligations connected with [tbase of] the flat, unless they
relinquish that right to the landlord. This prowisishall not apply to persons who,
when the [original] tenant died, had title to arstresidential dwelling.

2. In cases where there is no successor to ttendgnagreement, or where the
successors have relinquished their right, the leha# expire.”
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3. Controlled rent
74. Section 20 set out the following:

“1. Under the lease agreement the tenant is abliggay the rent.

2. In the cases provided for by the present fathe rent shall be determined in a
manner specified in this Act (controlled rent). &ther cases the rent shall be
determined freely.

3. The rent shall be determined with referencthéophysical state of the building
in question, its surface area and the conditiorthef flat and other factors which
increase or reduce the flat's value.

4. The parties shall specify the rent in theireggnent.”

75. Section 25, which, pursuant to section 56&)e(paragraph 77
below), also applied to privately owned flats sebj® the previous special
lease scheme, provided:

“1. Subject to the reservation set forth in sat#®, controlled rent shall be paid by
tenants of dwellings belonging to municipalitiebe tState Treasury, State legal
entities or legal entities administering dwellinfigg non-profit-making purposes,
except for housing cooperatives.

2. The maximum controlled rent must not exceeda3%he reconstruction value of
the dwelling (vartasé¢ odtworzeniowa lokaluper annum.

3. The reconstruction value of the flat shall he product of its usable area and the
conversion index of 1 square metre of the usalgla af the building.

4. The [relevant] Governor shall, by means of adirance issued quarterly,
determine the conversion index of 1 square metrth@fusable surface area of the
residential building.”

4. Transformation of “administrative lease” intcbntractual lease”

76. Under the transitional provisions of the Auwg tright to lease a flat
conferred on a tenant by an administrative decisvas to be treated as a
lease originating in a lease agreement, concludederuthe relevant
provisions of the Civil Code. Tenants of such flatsre to pay controlled
rent until 31 December 2004.

Under section 55 of the Act the lease of a flattba basis of an
administrative decision issued under the 1974 HwuAict was to remain in
force.

77. Section 56 laid down further regulations inspect of such
“administrative leases”. It provided, in so farrakevant:

“1. Under this law, a lease which originated in administrative decision on the

allocation of a flat, or had another legal basima{texisted] before State management
of housing or special lease scheme was introdut@dgiven locality, shall be treated
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as a contractual lease signed for an indetermitiaie under the provisions of this
law.

2. Until 31 December 2004 inclusive, the rentffats let in the manner specified in
paragraph 1 in dwellings owned by natural persdiadl e determined in accordance
with the provisions concerning controlled rent.

4. If an owner referred to in paragraph 2 intetaslwell in his flat and with that
intention has vacated the flat which he has hith&t ... from the municipality, the
tenant shall be obliged to vacate the owner'sdtat to move into the flat [offered to
him], provided that the [condition of] the flat iquestion complies with the
requirements laid down by this law in respect téralative accommodation. If such is
the case, the owner may terminate the lease urdgéos 32(2).

6. If the owner’s adult child or parents are toethin his flat, subsection 4 ... shall
apply by analogy.

7. If the landlord has offered the tenant altauegahccommodation which he or she
owns himself or if, at the owner’s request, sudbrahtive accommodation has been
provided by the municipality, subsection 4 shaplgby analogy.”

5. Landlords’ duties in respect of property maiaece

78. Section 9 of the Act set out a detailed lidandlords’ duties under a
tenancy. It applied both to landlords letting fléts a freely determined,
market-related rent and to landlords receiving iiad rent. It also listed
the types of maintenance work to be carried outaoglords under lease
agreements. That section provided, in so far avaei:

“1. The landlord shall ensure that the existinthtecal facilities in the building are
in working order; shall enable the tenant to ughting and heating in the dwelling;
shall ensure that the dwelling is supplied withdcahd hot water and shall ensure the
use of lifts, collective aerial, and other facdgiin the building;

3. The landlord shall, in particular:

(1) maintain in working order and keep clean angred premises and facilities in
the building; the same should apply to the vicimityhe building;

(2) carry out repairs in the building and its dimgls and facilities, and restore any
building which has been damaged, regardless ofdlise of such damage; however,
the tenant shall bear the costs of restoring darfaagehich he is liable;

(3) carry out repairs in the dwellings, repairreplace installations and technical
facilities and, especially, carry out such repfoarswhich the tenant is not responsible;
in particular, he shall:
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a) repair and replace the water supply instalatiothe building and the gas and
hot water supply installations, and repair and aeplthe sewage, central-heating
(together with radiators), electricity, telephomal aollective aerial installations — the
latter, however, without fittings;

(b) replace or repair furnaces, window and dooodwveork, floors, floor linings and
plasterwork.

6. Termination of a lease in respect of tenantgngacontrolled rent

79. In practice, if such a tenant had not fall®o imore than 2 months’
arrears of controlled rent, the lease could naebminated unless he or she
had used the flat “in a manner inconsistent wihfuinction”, damaged the
flat or the building, repeatedly and flagrantlytdibed the peace and upset
order or had sublet the flat without obtaining theor consent of the
landlord (sections 31 and 32 of the 1994 Act).

However, even if a tenant had fallen into rent aseexceeding
2 months, a landlord was obliged to notify him inting of his intention to
terminate the lease agreement and to allow himeanoonth time-limit to
pay off both the arrears and the current montinis re

If, following the termination of the lease agreemdhe tenant did not
vacate the flat (which was very often the caseemithe acute shortage of
cheap dwellings for rent and the high costs invilire buying a flat), the
landlord had to bring an action for eviction agaimsn. If an eviction order
was made, the landlord, in order to have it enfded the flat vacated, had
to ask the relevant municipality to provide the ae with “substitute
accommodation”. As there was a very little supdlguch accommodation,
the enforcement and vacating the flat could takenymgears. Once an
eviction order had become final, the tenant, ag las he lived in the flat,
was obliged to pay so-called “compensation for a&xwntractual use”
(odszkodowanie za bezumowne korzys}aeigual to 200% of the current
rent. If that sum did not cover the losses incurlsdthe landlord in
connection with maintenance of the flat, he coulee ghe tenant for
supplementary compensation.

C. The Constitutional Court's judgments declaring certain
provisions of the 1994 Act incompatible with the Costitution

1. Judgment of 12 January 2000

80. On 12 January 2000 the Constitutional Couring on a legal
question referred to it by the Supreme Court, dedlaunconstitutional
section 56(2) read in conjunction wiihter alia, section 25 of the 1994 Act
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(see paragraphs 75 and 77 above). It found thaetipoovisions were in
breach of Article 64 § 3 of the Constitution (adsitide limitations on
property rights) read in conjunction with Article(&le of law and social
justice) and Article 31 8 3 (principle of proporality) of the Constitution
(see also paragraphs 107 and 109-110 below) anidleAt of Protocol
No. 1 to the Convention because they had placespaagportionately heavy
and, from the point of view of the permitted redidns on the right of
property, unnecessary financial burden on the esexaf property rights by
landlords owning flats subject to rent control.

The court ruled that the unconstitutional provisishould be repealed
on 11 July 2001. That in practice meant that by tlze Parliament had to
enact new, constitutional legislation dealing vitie matter.

81. Before giving its judgment, the Constitutionaburt asked the
President of the Office for Housing and Town Depetent Prezes Urzdu
Mieszkalnictwa 1 Rozwoju Migst for information concerning the
implementation of the 1994 Act and, more partidylathe manner of
determining the “conversion index of 1 square mefréhe usable surface
area of the residential building” as referred tosection 25 of the Act.
According to the information received, levels ohtolled rent had never
reached the statutory 3% of the reconstruction evataferred to in
section 25(2) but were determined by the munidiesliat 1.3% of that
figure. As a result, the levels of controlled renvvered merely 60% of the
maintenance costs of residential dwellings. The hesl to be covered by
landlords from their own resources. That did nddvalthem to put aside
any sums for repairs.

82. In the judgment the Constitutional Court dtet much importance
to the fact that the relevant regulations concerniontrolled rent had
brought about a situation whereby the expensesrreduby owners of
dwellings were much higher than the rent paid hyates and that the
former “had no influence on how the rates of cdfem rent were
determined”. In its view, that shortfall of the teamctually received had
resulted in the progressive reduction of the valtieenement houses and
this, with the passage of time, entailed consegensimilar to
expropriation.

The judgment contains extensive reasoning, the ajisthich can be
summarised as follows.

“One of the essential elements of the right of propis the possibility of deriving
profit from the object of ownership, which is ofrpeular importance in a market
economy. The legislature may regulate and limi¢ tight in view of, among other
things, the social context of enjoyment of propentyl duties towards the community
that are inherent in ownership. In exceptional sase it is even [acceptable] to
exclude temporarily the possibility of ... deriviag income from goods that are the
subject of ownership. However, if the limitations a property right go even further
and the legislature places an owner in a situatiowhich his property necessarily
inflicts losses on him, while, at the same time @sipg on him a duty to maintain
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property in a specific condition, it can be saidttthere is a limitation which impairs
the very essence of that right. ...

The Constitutional Court observes that the applecabovisions very seriously limit
the possibility for a landlord to use and dispo$éiis dwellings, as referred to in
section 56(1) of the 1994 Act. In particular, undeis section all earlier tenancy
relationships, in so far as they originated in adstiative decisions on the allocation
of a dwelling ... were transformed into contractiealses for an indefinite period. ...

The Constitutional Court will not assess the coiilyiay of those regulations with
the Constitution, as this is not the object ofriting. It merely observes that, against
that background, the owner of a building is pradljcdeprived of any influence on
the choice of tenants in his building and on whethe lease relationships with those
persons should continue. ...

Thus, the possibility [for a landlord] to enjoy amlispose of property is very
considerably limited. While it is not totally exginished, as he may still sell his
building (dwelling) or take out a mortgage on itdathere are no restrictions on
succession rights, the exclusion of the owner’btrig dispose of dwellings subject to
the provisions of the 1994 Act results in the defatgon of the market value of the
building. By the same token, other attributes witelve so far not been taken away
from the owner, such as the possibility of enjoyamgl disposing [of his property], are
substantially reduced and his property right becoithgsory.

At the same time, the legal provisions impose @enaWwner of the building a number
of onerous duties... Not only do most of the afglile laws impose specific duties on
the owner but they also provide for specific paaalfor failure to comply with those
duties or to discharge them properly. ...

The Constitutional Court considers that the 1994 #ud, especially, its practical
application have not secured a sufficient mechaniembalancing the costs of
maintaining a building, its equipment and surroungdi and the income from
controlled rent. ...

The Constitutional Court considers it necessargraw attention to two further
points which are relevant for the situation of idvedlord.

First, the inadequacy of controlled retig-a-visreal expenses for maintenance of a
building does not allow ... [landlords] to put asisavings for repairs and for keeping
the building in a good condition. As a result, taeement houses are gradually losing
value. In terms of property rights, this should gerceived as a process of gradual
deprivation of this right, leading, with the passagf time, to results similar to
expropriation. Also, it has a general impact ondbenmunity because many tenement
houses are approaching the time of their ‘techmilgath’ and, in consequence, not
only will the owner lose his property but tenantsl w&lso lose the possibility of
housing, which will hardly be compatible with Atgc75 8§ 1 of the Constitution.

Secondly, the inadequacy of controlled reista-visreal expenses for maintenance
of a building has not been duly recognised by #oe laws... [Under those laws],
landlords are treated in the same way as businesema person letting dwellings for
a profit and must bear the financial consequenéedl tosses caused by the lease of
their dwellings. ...
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[As regards the principle of proportionality laicbwdn in Article 31 § 3 of the
Constitution]

... it may be justified to fix rent in such a waat it will not be disproportionate to
the financial standing of tenants, so that it wid possible for them to maintain a
decent standard of living (or at least a minimuandard) after paying the rent. Thus,
it is in conformity with the contemporary perceptiof a “social state” to demand
some sacrifice from all members of society for thenefit of those who cannot
provide subsistence for themselves and their familBy the nature of things, the
extent of that sacrifice depends on the level obme and imposes a heavier burden
on those who are better off. By the nature of thjrthe owners of property may be
required to make sacrifices, according to the gamminciple that ‘ownership entails
obligations’. However, the distribution of burdesnmong specific members of society
cannot be arbitrary and must maintain rational propns.

In the circumstances obtaining in Poland, pursuanfrticle 31 § 3, it may be
justified to maintain the provisions limiting lamdtls’ property rights and, more
particularly, excluding unrestricted freedom inifig rates of rent and other charges
collected from tenants. ... It may still — in anyeat in the transitional period — be
justified to impose further-reaching restrictions property rights, precluding the
freedom to derive profit by fixing levels of rent such a way as to cover only the
costs of maintenance and upkeep of the building.

However, an assessment of the 1994 Act leads toahelusion that the applicable
restrictions do not stop there. The present regulatdeliberately set the levels of
controlled rents below the costs and expenses Ipcinaurred by owners. That, in
itself, would not necessarily have had to be carsid unconstitutional had there been
any parallel legal mechanism compensating for irmhiiosses. No such mechanisms
have been set up. In consequence, the applicatésjiums are based on the premise
that property must — until the end of 2004 — eritases for the owner and that, at the
same time, the owner has a duty to incur expersasdintain his property in a
particular condition.

That means that the 1994 Act placed the main buodéehe sacrifices that society
had to make for tenants, or at least for tenants difficult financial position, on the
owners of property. Besides, other remedies — asc¢lior instance, subsidising from
public funds the costs of maintaining and repairibgildings referred to in
section 56(1), ensuring full recognition in the taxgulations for losses and expenses
incurred by landlords and making the level of @&pendent on the tenant’s income —
have not been employed. Instead, the simplest m@esirsg apparently the cheapest
in social terms) have been applied, namely setimgw maximum level of rent and
allowing the municipalities to make exceptionshattlevel. Consequently, it has been
assumed that owners will cover the remaining coStsaintaining their property out
of their own pockets. No proportionality whatsoekias been maintained in respect of
the distribution of burdens (sacrifices) among oleners and the other members of
society.

The Constitutional Court would stress once agaat ith the present context there is
a constitutionally acknowledged necessity to protke rights of tenants ... and this
may be reflected in, among other things, provisifixing a maximum level of rent.
However, there is no constitutional necessity fordfthem such protection mostly at
the expense of private individuals — the ownerglwéllings — because the duty to
help the underprivileged and [the duties inherahtsbcial solidarity are incumbent
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not only upon those persons. It is possible to tddlper legal solutions so as to
secure at the same time the necessary protecti@mants and the minimum financial
means needed to cover the requisite costs to thelokals. ... It is not for the
Constitutional Court to indicate concrete solutiamsl to determine the ratio of costs
to be incurred by tenants, landlords and the coniywas a whole. However, this
court considers that there are no constitutionakicterations to justify imposing the
greater part of those costs on the landlords. ...

Consequently, section 56(2) is incompatible with @onstitution. A limitation on
the right of property ... which is not ‘necessadges not satisfy the constitutional
requirements of proportionality.

[Other considerations]

The finding that section 56(2) infringes the prpiei of proportionality makes it
unnecessary for the Constitutional Court to deteemivhether that provision also
infringes the very essence of the right of propesityce [a further finding to that
effect] will not affect the merits of the ruling.ghould merely be noted in passing that
the question whether the “essence” of the righproperty has been preserved must
also be assessed ... against the background ebthbination of existing limitations
on this right. ... The manner in which [rent cofjttas been effected by section 56(2),
taken together with other provisions regarding aqély owned buildings has
[resulted] in the owners being deprived even of #fightest substance of their
property rights.

It is the Constitutional Court’'s opinion that, imrsequence, the right to derive
profit from property, which is an important elemeifithe right of property, has been
destroyed and, at the same time, the second elemhmentight to dispose of one’s
property, has been stripped of its substance. iseguence, the right of property has
become illusory and unable to fulfil its purposethe legal order based on the
principles listed in Article 20 of the Constitutiofprinciples of social market
economy, economic activity, private ownership,datity, dialogue and cooperation].

[As regards the constitutional aspects of the Sdnaof tenants]

A kind of obligation has been placed on the legisk to ensure that up to
31 December 2004 tenancy relationships concerningnigipal dwellings and
[privately owned] dwellings should retain their peat form, including the level of
rent [3% of the reconstruction value of the dwgjlin.. The Constitutional Court
considers that, having regard to the principle @fintaining citizens’ confidence in
the State and the law made by it and the prin@plegal certainty, which ensue from
the rule of law laid down in Article 2 of the Coitstion and are binding on the
legislature, renouncing that obligation will be ddsible only in the event of
exceptional public necessity. At present, ther@dssuch necessity ... It should be
noted in passing that setting a time-limit for thgeration of the rent-control scheme
in buildings owned by natural persons also placestdigation on the legislature — for
the benefit of landlords — to repeal the schemitsipresent form by the end of 2004.
This obligation should also be seen from the peatspge of the principle of
maintaining citizens’ confidence in the State.

[Final considerations]
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The constitutional inadmissibility of setting thecome received by landlords below
a certain minimum does not automatically meantitrent chargeable to tenants has
to be increased, because that problem can be essbly allocating public financial
resources.”

2. Judgment of 10 October 2000

83. In its judgment of 10 October 2000 the Counsthal Court held
that section 9 of the 1994 Act (see paragraph 7@s&b laying down
landlords’ obligations, was incompatible with thenstitutional principles
of the protection of property rights and socialige because, in particular,
it placed a heavy financial burden on them, a bundkich was in no way
proportionate to the income from controlled rertteTConstitutional Court
ruled that that provision should be repealed byuly 2001.

3. Resultant amendments to legislation

84. Following the Constitutional Court’s rulings o012 January
and 10 October 2000, Parliament adopted a new laverging housing
matters and relations between landlords and tend@hts relevant statute -
that is to say, the Act of 21 June 2001 on thegutain of the rights of
tenants, housing resources of municipalities andrnandments to the Civil
Code Ustawa o ochronie praw lokatorow, mieszkaniowynokesgminy i
0 zmianie Kodeksu cywilneg@‘the 2001 Act”) — entered into force on
10 July 2001. It repealed the 1994 Act and repldbedorevious scheme of
controlled rent with another statutory rent-contr@chanism that restricted
the possibility for landlords to increase levelgeantt.

The 2001 Act was then successively amended. The mgsortant
amendments, adopted by Parliament on 17 and 22nilexe2004, entered
into force on 1 January 2005 (see paragraphs 125b4@w).

D. The 2001 Act

1. Restrictions on rent increases

85. Section 9 of the 2001 Act listed situationsergha landlord could
increase rent. That provision, in the version aaflie until 10 October
2002 (see paragraph 102 below), read, in so feglegant:

“1. Increases in rent or other charges for theafs& dwelling, apart from charges

that do not depend on the landlord [e.g. thoseefectricity, water, central heating,
etc.] may not be made more often than once evemenths;

2. If a landlord increases other charges that dbdepend on him, he shall be
obliged to provide the tenant with a table of cleargnd the reasons for the increase;
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3. In a given year the increase in rent or otherges, except for charges that do
not depend on a landlord, shall not exceed theageegeneral yearly increase in
prices for consumer goods and services in the pusviear in relation to the year
preceding that year by:

(1) 50% - if the annual rent does not exceed 1%hefreconstruction value of the
dwelling;

(2) 25% - if the annual rent is higher than 1% bot more than 2% of the
reconstruction value of the dwelling;

(3) 15% - if the annual rent is higher than 2%tle reconstruction value of the
dwelling.

Information on the increase in prices referred nothie first sentence [of this
paragraph] shall be communicated in official bufietof the President of the Central
Statistical Office;

8. The reconstruction value of a dwelling shalithe product of its usable area and
the conversion index of the reconstruction cost sfjuare metre of the usable area of
the residential building. ...”

86. A further restriction on rent increases bydlards followed from
section 28(2) of the 2001 Act, which provided tbantrolled rent could not
exceed 3% of the reconstruction value of the fldtat provision was in
force until 31 December 2004, the deadline thatdleehdy been set under
the 1994 Act (see also paragraph 77 above).

Section 28(2) read:

“Until 31 December 2004 in all tenancy relationsisting before the date of entry
into force of this law, the level of rent in respe€ dwellings that were subject to the

controlled rent scheme on the date of the entry fiotce of this law, may not exceed
3% of the reconstruction value of the dwelling pear.”

2. Termination of leases

87. Section 11 of the 2001 Act listed situatiamsvhich a landlord could
terminate a lease agreement that originated irdemrastrative decision.
Section 11(1)-(2) read, in so far as relevant:

“1. If a tenant is entitled to use a dwelling fent, the landlord may give notice
only for reasons listed in this provision ... Netishould, on pain of being null and
void, be given in writing.

2. The landlord may give one month’'s notice effectat the end of a calendar
month, if:

(1) the tenant, despite a reminder in writingll stses the dwelling in a manner
contrary to the terms of the agreement or in a maimconsistent with its function,
thus causing damage; or if he or she has damagddnmeent designed for common
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use of residents; or if he or she he has flagramtlyepeatedly disturbed order, thus
severely upsettingcgynyc ucigzliwym) the use of other dwellings; or

(2) the tenant has fallen into more than three th®narrears of rent or other
charges for the use of the dwelling and, despiteagbenformed in writing of the
landlord’s intention to terminate the agreement given one month to pay off both
the arrears and the current month’s rent, has aidtthose amounts, or

(3) the tenant has sublet the flat or part obiitallowed it , or part of it, to be used
fee of charge by another without the landlord’shatsation; or

(4) the tenant uses the flat which has to be eacan view of the impending
demolition or substantial renovation of the builglin

88. Pursuant to section 11(3), a landlord who iveckerent which was
lower than 3% of the reconstruction value of theslliwg could terminate
the agreement if a tenant had not lived in theffiamore than 12 months or
if he had title to another flat situated in the saown.

Section 11(4) provided that a landlord could temtenthe agreement
with 6 months’ notice if he intended to dwell inshown flat and had
provided the tenant with “alternative accommodatifiokal zasgpczy or
the tenant was entitled to a dwelling which metditbons for “alternative
accommodation”.

Under section 11(5), a landlord could terminate #Huygeement with
three years notice if he intended to dwell in las but had not provided the
tenant with any “substitute accommodation”.

89. However, section 12(1) further limited the fibsity of terminating
leases. It stated that if a landlord intended tonieate a lease on the
grounds mentioned in section 11(2)(2) (rent arresmzaid despite the fact
that a warning notice had been served and a futiimerlimit had been set
for payment) and if the tenant’s income would éafitim to obtain a lease
on “social accommodation’lgkal socjalny belonging to the municipality,
no notice could be given unless the landlord happ@sed a settlement to
the tenant concerning the arrears and running ekarg

As regards situations where, despite the terminaid the lease
agreement, the tenant did not vacate the flatlathelord, had to — as under
the previous regulations — sue him for eviction,akn if he obtained an
eviction order, could not repossess the flat uh# tenant had obtained a
substitute dwelling from the municipality.

3. Duties in respect of maintenance and repairs

90. The 2001 Act, in the version applicable upltdanuary 2005, did
not contain any specific provisions setting out theties of landlords and
tenants with regard to maintenance and repairsvellithgs and residential
buildings. Those issues were governed partly byrétevant provisions of
the Civil Code (which applied in so far as a giveatter had not been
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addressed by the 2001 Act) and partly by the Coostm Act of
7 July 1994 Prawo budowlang(“the Construction Act”), which lays down
the general duties of owners of buildings.

91. Article 662 of the Civil Code, which lays dowrgeneral rule, reads,
in so far as relevant:

“1. The landlord should give the object [of a kgja® the tenant in a usable state
and should keep it in such a state for the duraifdhe lease.

2. Minor repairs related to the normal use ofdbgect [of the lease] are incumbent
on the tenant.”

92. Article 675 of the Civil Code reads, in so &rrelevant:

“1. After the termination of a lease, the tenamlsbe obliged to return the object
[of the lease] in a condition not worse [than wimentook possession of it]; however,
he or she shall not be responsible for any detsi@mr of the object caused by
reasonable wear and tear.”

93. Article 681 lists minor repairs for which anémt is responsible. It
reads as follows:

“Minor repairs for which the tenant is responsiate, in particular: minor repairs of
floors, doors and windows, painting of walls anabfis and the inner side of the flat’'s
entrance door, as well as minor repairs of indialia and technical equipment that
enable the use of lighting, heating, the water Buppd the sewage system.”

94. Section 61 of the Construction Act provides:

“The owner or manager of a building shall be oldige maintain and use the
building in accordance with the rules set out ictise 5(2).”

Section 5(2) states:
“The conditions for use of a building shall be secuin accordance with its
purpose, in particular in respect of:

(a) the water and electricity supply and, if néed the supply of heating and fuel,
regard being had to their effective use;

(b) sewage, waste disposal and rainwater draihage.

4. Succession to leases
95. Article 691 of the Civil Code provides, infsw as relevant:

“In the event of a tenant’s death, the followinggmms shall succeed to the tenancy
agreement: his or her spouse if the latter hadeeh a party to that agreement, his or
her children, his or her spouse’s children, anyeottersons to whom he was obliged
to pay maintenance, and a person living with theamé in de facto marital
cohabitation.

2. The persons referred to in paragraph 1 shatierd to the tenancy agreement if
they lived in the tenant’s household until his er Heath.



28 HUTTEN-CZAPSKA v. POLAND JUDGMENT

3. If there are no persons in the categories nedeto in paragraph 1, the lease
agreement shall expire.”

E. The Constitutional Court’s judgment of 2 Octobe 2002

96. On 11 December 2001 the OmbudsmaRze€znik Praw
Obywatelskichmade an application to the Constitutional Court askied,
inter alia, that section 9(3) of the 2001 Act (see paragi@prabove) be
declared incompatible with the constitutional pijphe of the protection of
property rights. The Ombudsman referred to numecomumsplaints that he
had received from landlords, who claimed that Iewa#lrent as determined
under that section did not cover the basic maimeaaosts of residential
buildings. He also submitted that the recent riibesthe determination of
rent put landlords at a bigger disadvantage thanrakes which had been
laid down in the 1994 Act and which had alreadynbespealed as being
unconstitutional.

He criticised the legislation on the ground thatwias exceptionally
inconsistent. He referred, in particular, to then-his view erroneous -
statutory correlation between rent increases ampdirtbrease of prices for
consumer goods and services, which were not relateghlity to the costs
of maintaining a building. He added that there wsrk no provisions to
allow the landlords to recover losses incurredannection with expenses
for maintenance of property.

97. The representatives of Parliament and the eubsr General
(Prokurator Generalny asked the Constitutional Court to reject the
application.

98. The court invited organisations of landlordsl aenants to take part
in the proceedings and submit their observationsviiting. The Polish
Association of Tenants, the Polish Union of Prop@&tvners Polska Unia
Wiascicieli Nieruchomeci) and the All-Polish Association of Property
Owners Qgolnopolskie Stowarzyszenie VWdiaieli Nieruchomeci) filed
their pleadings on 16, 17 and 18 September 20@2césely.

99. The Polish Union of Property Owners suppliednsiderable
statistical material, showing that the level of ttolked rent represented on
average around 1.5% of the reconstruction valutn@fbuilding, which in
turn amounted to some 40% of the costs of maintnarf residential
buildings. They presented a sample calculation aftimy rent based on the
average reconstruction value, the average sizdlaf and the average gross
income.

Assuming that the average reconstruction value Riad 2,200, that
1.5% of that value was the average maximum reablyedontrolled rent
and that the average flat had a surface area sfjd@re metres, the average
monthly rent amounted to PLN 110. That amount, stegssed, represented
5% of the average gross income, whereas, accortdinthem, in the
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European Union countries rent accounted for 25-80%e average gross
income.

100. The All-Polish Association of Property Ownergomitted, among
other things, that the impugned legislation was kbreach of the
constitutional principle of proportionality because group of some
100,000 landlords had to bear the main burden abkprotection afforded
by the Polish State to about 900,000 tenants, withay financial support
from some 15,000,000 Polish taxpayers.

101. The Polish Association of Tenants considehed the contested
provisions were compatible with the Constitutiondtew attention to the
fact that a large group of tenants, especiallygheko had been granted the
right to a lease by means of administrative dengiovere in a poor
financial position. It stressed that during theigebiof State management of
housing matters those tenants had made investnasrmdshad thereby
contributed to the maintenance costs of buildiegen though they had not
been legally obliged to do so. At the hearing,daply to the questions from
the judges, the President of the Association addhithat tenants paying
controlled rent also included well-off persons, respect of whom an
increase in rent would be justified.

102. On 2 October 2002 the Constitutional Coutting as a full court,
declared section 9(3) of the 2001 Act unconstindlas being incompatible
with Article 64 88 1 and 2 and Article 31 § 3 oktlonstitution (see also
paragraphs 109 and 110 below). The provision wasyrdingly, repealed.
The repeal took effect on 10 October 2002, the dbtke publication of the
judgment in the Journal of LawBZiennik UstaW.

103. In the reasoning for its judgment, the Caustinal Court
extensively cited its judgment of 12 January 208€e(paragraphs 84-86
above).

In conclusion, it held that the fact that the 2004 had abolished the
scheme of rent control had not improved the situatif landlords because,
instead, it had introduced a defective mechanisnedatrolling increases in
rent. In its opinion, section 9(3) had not onlydZen” the disadvantageous
position of landlords, a situation which had alyedsken found to be
incompatible with the Constitution, but had alsairgg to the changing
economic circumstances, significantly reduced amgsibility of increasing
rent to cover expenses incurred by them in conmeetith the maintenance
of property.

The court repeated what it had already stated snjutdgment of
12 January 2000, namely that the relevant prowsiptaced the main
burden of the sacrifices that society had to makehfe benefit of tenants in
a difficult financial position on the owners of perty. It went on to find
that section 9(3) perpetuated the state of a waolabf property rights that
had subsisted under the 1994 Act, especially adldesrs had not been
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relieved of any of their previous duties in respe€t maintenance of

property.
104. The main thrust of the Constitutional Counrtasoning was as
follows:

“During the transition from controlled rent to coadtual rent it is necessary to
control the increase in rent. ... In most Europeaumtries legislative bodies exercise
control over rent increases. The introduction afhsa mechanism into Polish law
seems to be particularly justified and the needitféollows quite evidently from the
shortage of flats and the absence of a lease maitikieh would influence rates of
rent. This very low supply of flats for rent hasisaed a situation in which tenants are
exposed to undue demands from landlords. Hence tisea need to regulate rent
increases.

While recognising this necessity, the ConstitutloBaurt is convinced that the
mechanism introduced by the impugned provision efective and is objectively
inappropriate for accomplishing the aims pursuedthieyiegislature. ...

To begin with, the Constitutional Court will exaraithe impact of the operation of
section 9(3) of the 2001 Act on landlords who wsubject to controlled rent under
the 1994 Act. In this court’s view, the contestedvision has not only “frozen” the
disadvantageous position of landlords subsistirdguthe 1994 Act, a situation which
was already found to have been incompatible with @onstitution, but has also
actually aggravated that situation on account ahging economic circumstances. ...

At the time when the present legislation enteret iforce, tenants paid rent
determined by the municipalities. [The rent paidfcording to the information
supplied by the Office for Housing and Town Develgmt, covered merely 60% of
the costs of maintenance of residential buildifigse 2001 Act did not increase rent
to the level that could have been established dompito the principles set out by the
Constitutional Court in [the judgment of 12 Janu&B00]. Nor did the legislature
give landlords an opportunity to increase rent tie\ael ensuring recovery of their
expenses. The 2001 Act has frozen rates of renfigeni them as a reference level for
the calculation of future increases. ...

In the Constitutional Court’s opinion, in orderdaoive at reasonable level of rent it
is necessary to take one of the following two measueither a one-off increase in
deflated rates of controlled rent, accompanied bedrictive protection of tenants
against further increases or, while freezing thepliapble rates, permitting
considerable increases in relatively rapid sucoessitil an acceptable level has been
reached. However, the legislature fixed an unreasigniow basic rent and allowed
only strictly regulated increases, correlated wiith inflation rate. The legislature did
not take into account the fact that the rate datidn was constantly declining, which
means that permissible increases have been insamif amounting merely to a few
percentage points of the basic rent and givingpmodunity, for purely mathematical
reasons, to reach levels that would ensure prdftigbor at least recovery of
maintenance costs. The decrease in the inflatitey edthough a generally positive
sign of economic stability, has resulted in thegstdion of rent at low levels.

The deterioration of the situation of the landlordseiving controlled rent is also
shown by a comparison of rent increases under ®@4 1Act with increases
permissible under the 2001 Act. As transpires fioformation supplied by the Office
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for Housing and Town Development [in respect of diperation of the 1994 Act], at
the relevant time municipalities raised controlfedt annually to a significant extent:
in 1996, when the inflation rate was about 20%,3696 on average, but in 1997,
when the inflation rate was 13%, by 31%. The pddeamsition to a reasonable level
of rent was faster than at present, if only becaunsaicipalities, themselves owning
residential buildings, had a strong interest inus@g genuine increases in rent.
Finally, the previous regulations gave landlorde tiope of relaxing rent policy.
Irrespective of the rates of controlled rent imgbss them by municipalities, they
knew that from 2005 they would be able to negotiamet freely. However, that
encouraging prospect was wiped out by section @{#)e 2001 Act. Even though the
ceiling of 3% will no longer apply after [31 Deceetrh 2004, given the provision of
section 9(3), this ceiling will not be reached éality.

In the Constitutional Court’s view, the above cirgiances give sufficient grounds
to find that the situation of landlords who formerkceived controlled rent is now
unquestionably less favourable than it used to meenthe 1994 Act. ... [O]n the
contrary, section 9(3) has perpetuated the viatatibthe right of property. At this
point, it is necessary to determine how the lartibsituation looks in other respects,
apart from the restrictions on rent increases.fdflowing the ... judgment of
12 January 2000, the legislature had significactipnged any aspect of the legal
position of landlords, thereby compensating foséssresulting from reduced rent, the
evaluation of levels of rent in the present caseld/dvave had to be based on other
criteria than those referred to by this court if@0

Since 12 January 2000 there have been no chandegistation, apart from the
enactment of the 2001 Act, which seriously aggredahe situation of landlords.
They still bear the burden of obligations imposgdhe Construction Act, whose non-
fulfilment, as stressed by the Ombudsman, is stilbjepenalties. There have been no
changes to regulations on income tax, at leasespect of deductions from tax (or
from taxable income) of amounts spent on maintemafiduildings in which flats are
let to tenants. Nor has the legislature introdusesferential loans for repairs. ... The
Constitutional Court also points out that the 2@@t has not materially improved the
situation of landlords in respect of terminatioriadses. ...

Accordingly, it is fully justified to rely on thicourt’'s findings in respect of
section 56(2) of the 1994 Act. Even though the f@ons under consideration have
changed, and the Court is now considering compladédferent legal instruments
(control of rent increase as opposed to the sclfment control under the 1994 Act),
the core of the dispute and the issues under ceradidn remain essentially the same,
namely the situation of landlords on whom the llegiise has imposed reduced levels
of rent. In addition, section 9(3) leads to a d#fece in the treatment of landlords,
depending on whether they are parties to leaséaeships formerly governed by the
rent control scheme, or to lease contracts basddeety determined rent. As shown
above, in practice the rent increase mechanismrselyeaffects the first group of
landlords and, and the same time, unjustifiably anthe tenant's expense, favours
the second group.

In view of the foregoing, the Constitutional Cofirtds that the [operation of] the
contested provision is tantamount to the continvethtion of the right of property
vested in a specific group of landlords, namelysthavho entered into a lease
relationship by virtue of administrative decisiarsthe allocation to a dwelling, or on
another basis, prior to the introduction of Statnagement of housing matters in a
given municipality. Not only did the legislatureilfeo adjust rates of controlled rent,
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despite their having been found to be unconstiatio but in fact, through the
introduction of restrictive provisions on rent inases, practically froze such rents at
levels that cannot be regarded as consistent witistitutional guarantees of the right
of property. ...

It is worth reiterating, having regard to the [judgnt of 12 January 2000], that the
restrictions in question are undoubtedly guidedhsyneed to protect public order and
the rights of other persons, namely tenants. Howeeeording to the Constitutional
Court’s case-law, Article 31 § 3 of the Constitationplies that restrictions on the
rights guaranteed therein are necessary. In respgetie rent [control scheme], the
Constitutional Court qualified as ‘necessary’ deatst during the transitional period —
the restriction on the right of property ‘precludithe freedom to derive profit, by
fixing levels of rent in such a way as to coveryotiie costs of maintenance and
upkeep of the building’. A reduction below that imimm was seen by this court as
unconstitutional. Placing the financial burden absidising rent on a single social
group, namely landlords, was also considered t@ feen unconstitutional since ‘the
duty to help the underprivileged and [the dutiekenent in] social solidarity are
incumbent not only upon those persons’. The Cartgiital Court envisaged and still
envisages the possibility of applying other legalions ... which would result in a
more uniform social distribution of the burden kuk to the necessity to satisfy
housing needs. It is therefore unnecessary to plaeeentire burden on the single
group of landlords. Consequently, the Constitutio@ourt considers that the
restriction resulting from section 9(3) ... does$ nmet the criteria established by the
principle of proportionality and goes beyond thietable extent of limitations on the
right of property set out in Article 31 § 3 of tB@nstitution.

The Constitutional Court is not competent to fixnimum levels of rent...
[However,] from the point of view of the protectiaf landlords’ rights, [it] stresses
again the crucial importance of the correct deteatibn of the costs of maintenance
and upkeep of residential buildings. This congtiguhe absolute minimum rate. ...

As regards the implementation of the constitutiomaghts of tenants, the
Constitutional Court stresses that, although inpfessent judgment section 9(3) of the
2001 Act has been found unconstitutional, the Aiitimposes significant restrictions
on the freedom to increase rent. The most importaitthem is definitely
section 28(2), which remains in force and whichvjdes that ... up to 31 December
2004 inclusive the annual rent may not exceed 3%h@freconstruction value of the
dwelling.”

F. The Constitutional Court’s judgment of 12 May 204

105. On 12 May 2004 the Constitutional Court heardonstitutional

complaint lodged by a certain J.-M. O, challengihg constitutionality of
section 9(3) and section 28(3) of the 2001 Act (samgraphs 85 and 86
above). He submitted that those provisions wereonpatible with

Article 64 8§ 1 (protection of property rights) diet Constitution read in

conjunction with Article 31 8§ 3 (principle of progimnality).

In their written pleadings, the Prosecutor Genaral representatives of

Parliament asked the court to discontinue the mdiogs in so far as they
concerned the constitutionality of section 9(3)csint had already been
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repealed by the judgment of 2 October 2002, anubtd that section 28(3)
was compatible with the Constitution.

At the oral hearing, J.-M.O. stated that he intehde pursue his
complaint only in so far as section 28(3) was conee.

106. The Constitutional Court held that sectiorf328vas compatible
with the Constitution and found:

“As emerges from [the Constitutional Court’s judgrteeof 12 January 2000 and
2 October 2002], the question of maintaining theiimam ceiling on rent has already
been examined by this court and the measure wasdsyad to have been necessary
from the point of view of public order — at leastthe transitional period. The need to
protect tenants against unduly high rent is jusdifby the situation of housing in
Poland, which is the consequence of State manageshbousing and has resulted in
a commonly experienced shortage of flats.

A limitation on levels of rent — such as the onéraduced by the contested
provision — does not impair the essence of thet rigiproperty because it does not
deprive owners of essential elements of that rilgtitas to be stressed that the right to
a lease is one of the pecuniary rights protectedAtiicle 64 88 1 and 2 of the
Constitution and that restrictions on the right ppbperty are inherent in many
pecuniary rights, including the right to a leasdeTcontested section has set a
maximum ceiling on rent with a clear time-frame p-to the end of 2004 — and this
also may have an impact on whether a temporaryictsh on the right of property
may be regarded as not impairing its essence.

It also has to be stressed that the setting ofeardime-frame in section 28(3)
implies an obligation of the legislature towardsdirds, which must be assessed
from the point of view of the principle of citizeérnsonfidence in the State and the law
made by it.”

G. Relevant constitutional provisions

107. Article 2 of the Constitution states:

“The Republic of Poland shall be a democratic Staleed by law and implementing
the principles of social justice.”

108. Article 20 lays down the basic principles waich Poland’s
economic system is founded. It reads:

“A social market economy, based on freedom of enwooactivity, private
ownership, and solidarity, dialogue and cooperakietween social partners, shall be
the basis of the economic system of the RepublRadénd.”

109. Article 31 8 3 reads:

“Any limitation on the exercise of constitutionaleédoms and rights may be
imposed only by statute, and only when it is ne@mgss a democratic State for the
protection of its security or public order, or fone protection of the natural
environment, health or public morals, or the freedmr rights of other persons. Such
limitations shall not impair the essence of freed@md rights.”

110. Article 64 protects the right of propertytire following terms:
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“1. Everyone shall have the right to ownershieotproperty rights and the right
of succession.

2. Everyone, on an equal basis, shall receivd lemaiection regarding ownership,
other property rights and the right of succession.

3. The right of ownership may be limited only bgans of a statute and only to the
extent that this does not impair the substanceidf sight.”

111. Article 75 refers to the protection of tersarit reads as follows:

“1. The public authorities shall pursue policiemducive to satisfying the housing
needs of citizens, in particular combating homeiess, promoting the development

of low-income housing and supporting activities @dlrat acquisition of a home by
each citizen.

2. Protection of the rights of tenants shall balgshed by statute.”
112. Article 76 provides:

“The public authorities shall protect consumersstamers, hirers or lessees against
activities threatening their health, privacy andesa as well as against dishonest
market practices. The scope of such protectiori beadpecified by statute.”

H. General effects of the repeal of section 9(3j the 2001 Act

113. After 10 October 2002, as a result of the Sfirtional Court’s
judgment, it became possible for landlords to iaseerent up to 3% of the
reconstruction value of the dwelling. At the end 2§02 levels of rent
generally increased. According to the Governmenthe Warsaw District,
where the previous rate was PLN 2.17 per squarereme¢he rent
quadrupled, reaching around PLN 10.00 per squaréremi@ 2004.
According to reports published in the Polish pr@ssnost other towns 3%
of the reconstruction value of the dwelling cor@sged to PLN 5.00-6.00
per square metre. Levels of freely determined ectual rent are still

higher; sometimes and, especially, in large towims,difference may reach
even 200-300%.

|. The December 2004 Amendments

1. Preparatory work and adoption by Parliament

(a) The Government Bill

114. At the beginning of 2003 the Government sthtb prepare a bill
amending the 2001 Act. The Government Bill was stilechto Parliament
on 30 December 2003.
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115. The explanatory memorandum on the bill stdtatithe aims of the
proposed amendments were, among other things, p#eify rights and
obligations of a landlord and tenant in order tersgjthen the protection of
the weaker party”; “to introduce new rules for thetection of tenants
against the excessive increase in rent and othargeb for the use of
dwellings”; and “to reduce the disproportion betweble constitutionally
guaranteed protection of tenants and the consiitatirights of landlords”.

116. The Government proposed a number of charnpeket existing
provisions. The most important and controversiabv@ion was the
proposed section 28, pursuant to which (subse@)othe scheme of rent
control, despite the fact that the deadline foroperation had been set by
the legislature for 31 December 2004, was to bentamied until the end
of 2008 in respect of all lease agreements in foefere 10 July 2001 under
which the tenants paid controlled rent. That incpce meant all leases
originating in administrative decisions regardingyately owned buildings.

The provision was to be applied mostly to all indual landlords, its
operation in relation to public housing entitiesddmousing cooperatives
being of minimal effect. The explanatory memorandatated that the
repeal of the rent-control scheme in its entiretpuld cause a dramatic
increase in rent” after the end of 2004 and thatithitation “would allow a
smooth transition from the levels of rent at thd en2004 to levels fixed in
accordance with general principles”.

The Government therefore proposed that controked Ipe frozen at the
maximum level of 3% of the reconstruction valuetloé dwelling up to
31 December 2004; 3.25% up to the end of 2005; up%o the end of
2006; 3.75% up to the end of 2007 and 4% up tettaeof 2008.

117. The effects of the proposed rent freeze enptfoperty rights of
individual landlords have received considerable imexdtention and have
given rise to heated public debate. The proposal sexerely criticised by
all organisations of landlords.

118. Eventually, on 5 October 2004, the Governmsuimitted to
Parliament an amendment to their bill. They withdrénheir original
proposal to freeze levels of rent after 31 DecemP@d4. They still
maintained the proposal to limit the increase it fer leases originating in
previous administrative decisions.

(b) The Deputies’ Bill

119. On 22 June 2004 a group of deputies from‘ithey and Justice
(“Prawo i Sprawiedliwg¢”) party submitted a bill proposing amendments
to the 2001 Act.

120. The general thrust of the proposed changessea out in the
relevant explanatory memorandum, was:

“to secure the effective protection of the rights tenants, as guaranteed by
Article 75 § 1 and Article 76 of the Constitutidoy:
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(a) preventing the overuse by landlords of thétrig terminate a lease agreement
under section 11(5) of the 2001 Act;

b) preventing the dysfunction resulting from naitfifment by landlords of the
duties incumbent on them in leasing dwellings (ewvecases where the landlords are
unknown and the municipality does not manage tbpgy).”

(c) Parliamentary debate

121. Parliament decided to work on both bills dtameously. The first
reading took place on 6 October 2004. The secoading, following the
report of the Parliamentary Committee on Infradtrces the Committee for
Family and Social Policy and the Committee on &afrernment and
Regional Policy and the adoption of amendments, @erad7 November
2004. After the third reading, which took place I¥h November 2004, the
bills were adopted by th8ejm(the lower house of the Polish Parliament)
and transmitted to the Senate and the Presiddttlahd on the same day.

On 6 December 2004 the Senate proposed severabarmeats, the most
significant being the amendment to section 9 of20@1 Act, restricting the
maximum increase in rent to a level of 10% per yeaituations where the
rent paid exceeded 3% of the reconstruction valileodwelling.

122. On 17 December 2004 tls®jmaccepted some of the Senate’s
amendments, most notably the amendment to secti@@nhe same day
the Act of Parliament was transmitted for signatbyethe President of
Poland. The President signed it on 23 December.2004

123. On 22 December 2004, following, among othangs, press
reports stating that the new provision of sectioof $he 2001 Act did not
exclude the possibility of a one-off increase intreven where the rent was
equal to, or less than, 3% of the reconstructioluevaf the dwelling,
Parliament passed, in an accelerated procedurghandill amending
the 2001 Act. The bill was tabled by a group ofutegs and contained only
one proposal, namely to add another subsectioaditos 9 of the 2001 Act
(see paragraph 132 below). On the same day thevdilitransmitted to, and
accepted by, the Senate. The President of Polagukedithe Act of
Parliament on 23 December 2004.

2. The 17 December 2004 Amendment

124. The Act of 17 December 2004 on amendmentse@001 Act on
protection of the rights of tenants, housing resesirof municipalities and
on amendments to the Civil Code and amendmentsettaic statutes
(Ustawa o zmianie ustawy o ochronie praw lokatordmieszkaniowym
zasobie gminy i o zmianie Kodeksu cywilnego orazn@nie niektérych
ustaw (“the 17 December 2004 Amendment”) entered intocdoion
1 January 2005.
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(a) Restrictions on rent increases

125. Section 1(8) of the 17 December 2004 Amendrirgroduced a
new section 8a into the 2001 Act. This new provisieas drafted with a
view to implementing both the Constitutional Cosirtuling of 2 October
2002 and the constitutional principle of the pratec of tenants’ rights. It
subjects the increase in rent to various restnetio

Section 8 a reads, in so far as relevant:

“1. The landlord may increase rent or other charfpe the use of the dwelling,
giving [the tenant] notice of the rent increase, later than by the end of a calendar
month [and] in compliance with the terms for givingtice.

2. The term for giving notice of an increase intrer in other charges for the use of
the dwelling shall be 3 months, unless the pah@g stipulated a longer term in their
contract;

4. An increase whereby rent or other charges Heruse of the dwelling would
exceed 3% of the reconstruction value of the dwegllivithin 1 year, may take place
only in justified cases. At the tenant's writtemquest, the landlord shall, within
7 days, give reasons for the increase and its ledilon in writing.

5. The tenant may, within 2 months following thatice of the increase, challenge
the increase referred to in subsection 4 by brimgircourt action to have the increase
declared unjustified or justified but in a diffeteamount [; he or she may also] refuse
to accept the increase, with the effect of the remttbeing terminated by the end of
the term of notice. The burden of proof in respacthe justification of the increase
shall rest with the landlord.

7. Provisions of subsections 1-6 shall not applyntreases:

(1) not exceeding 10% of the current rent or qureharges for the use of the
dwelling within a year;

(3) concerning charges that do not depend oratiidrd.”

126. Pursuant to section 1(9)(a) of the 17 Decerib84 Amendment,
section 9 of the 2001 Act was reworded in its satiges 1 and 2 as
follows:

“1. Increases in rent or other charges for theafighe dwelling, apart from charges
that do not depend on the landlord [e.g. thoseefectricity, water, central heating,
etc.] may not be made more often than every 6 nsobth, if the level of the annual
rent or other charges for the use of the dwelliagart from charges that do not
depend on the landlord, exceeds 3% of the recargtruvalue of the dwelling, a
yearly increase cannot be higher than 10% of thieentirent or current charges for
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the use of the dwelling [; such an increase] ghaltalculated without charges that do
not depend on the landlord.

2. If charges that do not depend on the landlangetbeen increased, he or she shall
give a tenant a written statement listing charges$ r@asons for their increase. The
tenant shall be obliged to pay the increased ckaogdy up to such a level that is
necessary for the landlord to cover costs of suppiyutilities referred to in
section 2(8) [e.g. electricity, water, heating].”

(b) Termination of leases

127. Section 1(11)(a) of the 17 December 2004 Atmant introduced
certain changes in respect of the termination @fsds by individual
landlords. However, the new section 11 of the 2Q6tldiffers only slightly
from the previous provision on termination of leag¢see paragraphs 87-88
above).

Section 11(1) now reads, in so far as relevanfplésnys:

“If a tenant is entitled to use a dwelling for retite landlord may give notice only
for reasons listed in subsections 2-5 .... Notlgaufd, on pain of being null and void,
be given in writing.

Subsections (2), (4) and (5) of section 11 remaimchanged.
Subsection (3) now reads:

“ The landlord of a dwelling for the lease of whithe rent is lower than 3% of the
reconstruction value of the dwelling in a giventyeey terminate the lease:

(1) with six months’ notice if the tenant has tiged in the flat for more than
12 months;

2) with one month’s notice, expiring at the endaafalendar month, in respect of a
person who has been entitled to another dwellinthénsame or nearby locality and
provided that dwelling meets the requirements fitrstitute accommodation.”

128. As regards cases where the landlord, hist athdcendants or a
person in respect of whom he is obliged to pay teaence intend to dwell
in the landlord’s flat (see also paragraph 93 apothee provision of the
present section 11(7) is that the notice to quiegito the tenant should, on
pain of being invalid, indicate the person whoasdivell in the flat. The
terms for giving notice (6 months and 3 years retpely) remain
unchanged).

129. Under section 11(12) the termination of asdée@n respect of a
tenant who on the date of giving notice is morentiAa years old and who,
after the expiry of the applicable 3 years’ notigé have no title to another
dwelling and will have no persons obliged to mamtaim or her will take
effect upon his or her death.
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(c) Duties in respect of maintenance and repairs

130. The 17 December 2004 Amendment, in its sedjantroduced a
new provision — section 6a — setting out a listnef landlord’s duties under
the tenancy. In essence, it repeats the providigeaion 9 of the 1994 Act
(see paragraph 78 above).

131. Section 6b, introduced by the same sectiofh the 17 December
2004 Amendment, lays down the tenant's duties.e#ds, in so far as
relevant:

“1. The tenant shall be obliged to keep the dwgliin a proper technical, sanitary
and hygienic state as prescribed by other seppratésions and to comply with the
rules of good conduct in the building. He or shellshlso be obliged to take care, and
ensure protection against damage or devastatigmarté of the building designed for
common use, such as lifts, staircases, corriddnstes, other [similar] premises and
the surroundings of the building.

Subsection (2) sets out a detailed list of repamd works involved in the
upkeep of a flat.

3. The 22 December 2004 Amendment

132. The Act of 22 December 2004 on amendmentise@001 Act on
the protection of the rights of tenants, housingpteces of municipalities
and on amendments to the Civil Codlss{awa o zmianie ustawy o ochronie
praw lokatoréw, mieszkaniowym zasobie gminy i oamimai Kodeksu
cywilnegg (“the 22 December 2004 Amendment”) entered irttcd on
1 January 2005. Its section 1 read, in so farlasaat:

“In section 9(1) [of the 2001 Act] the followinglssection 1(a) shall be included:

‘The provisions of subsection 1 shall also applthi@a event of an increase in rent or
other charges for the use of a dwelling, exceptf@arges that do not depend on the
landlord if, after the increase, the level of ttnm@aal rent or other charges for the use
of the dwelling, except for the charges that dodegiend on the landlord, is to exceed
3% of the reconstruction value of the dwelling.””

J. The Constitutional Court’s judgment of 19 April 2005

1. The challenge to the constitutionality of theecBmber 2004
Amendments

133. On 4 January 2005 the Polish Union of Prgp@wners made an
application to the Constitutional Court, challerggitmne constitutionality of
the 17 December and 22 December 2004 Amendmentee (“t
December 2004 Amendments”). The Union alleged,drtiqular, that the
provisions extending State control over increasesent for dwellings
owned by private individuals were incompatible witie constitutional
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principles of protection of lawfully acquired righ&ind citizens’ confidence
in the State and the law made by it.

In that context, they stressed that the Polishaiiibs, in breach of their
obligation to terminate the operation of the remttcol scheme by
31 December 2004 that they had taken upon thenssélyevirtue of two
successive laws, namely the 1994 Act and the 2061 Kad failed to
abolish the impugned scheme and had simply replacday further
restrictions on increases in rent.

134. On 19 January 2005 the Prosecutor Generad macpplication to
the Constitutional Court, challenging the consitodlity of the
December 2004 Amendments. In particular, he cosdeshe provisions
restricting increases in rent to 10% and submittettr alia, that those
restrictions constituted an unjustified interfererwith landlords’ property
rights. He further alleged that Parliament was meabh of its duty to
“legislate decently” Zasada “przyzwoitej legislacjy, especially the duty to
formulate legal provisions in a correct and coheneanner.

135. The Constitutional Court invited the Spealfethe Sejm acting on
behalf of Parliament, the All-Polish AssociationRybperty Owners and the
Polish Association of Tenants to take part in thecpedings and submit
their written observations. The Speaker of ®e&m and the All-Polish
Association of Property Owners fully supported t@secutor General’s
application. The association submitted detailedudations of levels of rent
that would be necessary to cover the maintenansts aof residential
buildings. They maintained that in respect of nsasth buildings there was
a “repair shortfall” [uka remontowa amounting to 60% of the costs
necessary for the reconstruction of the value oélbilmgs through major
repairs and that, in order to secure sufficient msefar such purposes, the
levels of rent should reach 6% of the reconstractiaue per year.

The Polish Association of Tenants considered tatcurrent possibility
of increasing rent set at the level of 3% of theorestruction value by 10%
per year already imposed an excessive burden amtent submitted that
the landlords’ association had given exaggeratgdrdis in respect of the
costs of necessary repairs. In the context of irmreases, it also stressed
that the State’s financial assistance for tenaiats pvactically non-existent.

2. The judgment of 19 April 2005

136. The Constitutional Court heard the Prosecutéeneral’s
application on 19 April 2005. It repealed sectio9)1 (a) of the
17 December 2004 Amendment in so far as it madei@engase in rent
above 3% of the reconstruction value subject toaaimum yearly ceiling
of 10% of the current rent and section 1 of thed22ember Amendment in
its entirety.

In its judgment, it made an in-depth analysis & tilousing laws as
applicable from 1994 to 2004 and their historiaadl @ocial background. It
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referred to its previous judgments repealing thecessive defective legal
provisions and to their implications.

The judgment contains extensive reasoning andraulgh assessment of
the various social, political and economic circusnses affecting the
current state of the Polish housing legislatione Gist of the Constitutional
Court’s arguments is summarised in the followingagaaphs.

137. The Constitutional Court first analysed thgugned provisions
from the point of view of the principle of the ruté law as laid down in
Article 2 of the Constitution (see also paragrapii above):

“In the opinion of the [court], the introduction diie contested legal provisions
clearly violated the principle of proper legislatjowhich necessarily leads it to
declare those provisions incompatible with the @gle of rule of law as expressed in
Article 2 of the Constitution. The amendments, camyt to the intentions of the
legislature itself — as is confirmed by the contehthe Sejm’s written observations
[filed in this case] — eliminated a market mechanis a situation where the actual
purpose of introducing restrictions on rent incesasvas to be the protection of
tenants, that is to say, persons who in a giver @is not accept the proposed
increase. There is a distinct inconsistency betwigemprovisions of the amendment in
the initial bill and the provisions introduced folNing the parliamentary debate. In
consequence, none of the declared aims of thes[&igin] has been attained. Rents
were not relaxed within rational limits encompagsihe requirements of justice and
of protection of landlords’ rights and nor wereeetive and precisely determined
procedures introduced to protect the rights ofné&nagainst abuse of [landlords’ right
to] determine rent freely.

The new version of section 9(1)(a) has also vidlale principle of ... confidence in
the State and the law made by it. Thus, as alremdgtioned, there is no doubt
whatsoever that until the adoption of the 17 DecamB004 Amendment the
legislation of the last decade consistently asswsetlety, and especially persons
directly interested in the situation of landlordsdatenants, that rents that were
controlled and at the same time limited to the l®fe3% of the reconstruction value
of the dwelling exclusively in respect of a certaategory of premises would apply
for the transitional period, that is, up to 31 Dmber 2004. This period ... was [set] to
make it possible for the Government and the legistato develop a new,
comprehensive and multi-faceted system governiegrétations between landlords
and tenants, fully taking into consideration thetified interests of the parties and
also realistically allowing those same parties tteppre themselves for surviving the
most difficult period and fully to accept the netate of affairs, so that mutual
relations between the parties to a lease (or alogmas relationship) could be shaped
in a rational manner and above all with due consitten for the concrete conditions
determining rent. The date of 31 December 2004hasdeadline for the transition
period was also confirmed in the 2001 Act, whictitfar strengthened the conviction
that after that date the mechanism for determinémg would be compatible with the
principle of freedom of contract.

This societal conviction was further supported g tinambiguous case-law of the
Constitutional Court, which on many occasions uliked the transitional character
of the rent-control scheme. It thus follows that the years 1994-2004 the
unambiguous ‘rules of the game’ were establishekpse period of validity was
clearly indicated by the 1994 Act (section 56(2))l &hen in some sense confirmed by
section 28(2) of the 2001 Act. ...
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The Constitutional Court’s case-law has frequeettpressed the opinion that the
legislature must not fail to meet deadlines forsthdrules of the game’ that it set
itself. This opinion was expressddter alia, in ... the reasoning for [its judgment of
12 January 2000]. In its judgment ..., the Constihal Court expressed the opinion
that setting aside the principle of controlled rémt a ten-year transitional period
would be acceptable only under exceptional circams#s, for otherwise there would
be a violation of the principle of legal certaingxpressed in Article 2 of the
Constitution.

These considerations lead to the conclusion thatatoption of the contested law
and its publication on 29 December 2004, with igyeinto force on 1 January 2005,
violated the ‘rules of the game’ which were laidathoin the previous legislation and
which were subject to an unambiguous time-limifThis happened in a situation
where] there were no exceptional circumstancev@nts that could justify or explain
the extension of [those rules] for a longer period.

The breaking of what amounted to a promise laidrdowa statute must be regarded
as a particular kind of irresponsibility on the tpaf the public authorities, and hence
an exceptionally jarring violation of the principté confidence in the State and the
law made by it, a principle constituting one of thandations of the rule of law.”

138. The Constitutional Court next referred to thenciple of the

protection of property and the principle of propamality:

“Article 64 88 1 and 2 of the Constitution guarasehe protection of ownership
and other property rights on an equal basis fortationg these ‘other property rights’
are the right to lease residential premises anératbhts relating to premises serving
to satisfy housing needs. Each of these rights,thiveneaccruing to landlords or to
tenants, enjoys constitutional protection, but iffecent ways. As a rule these rights
collide but, as has been pointed out [in one of @mamstitutional Court’s previous
judgments], it would be a simplification to treaist conflict in linear terms, and to
presume that providing a certain degree of praiactd one of these rights must
necessarily result in a weakening of the degrgeatection afforded to the other.

Section 9(1) and (2) and section 9(1)(a) ... wexged on the unjustified conviction
that relations between landlords and tenants allwvays an antagonistic nature, which
inevitably leads to the ‘zero-sum game’. In realttpwever, this does not have to be
the case; on the contrary , properly determineaticals between the parties to a lease
agreement are of service both to landlords andntspngrovided that neither of the
parties abuses its rights, since everyone is abligerespect the freedoms and rights
of others (Article 31 § 2 of the Constitution).

The Constitutional Court is fully aware of how difilt it is to balance the
legitimate interests of both landlords and tenamid to create the best possible ways
of organising their relations. This is particulattye in the Polish situation, in which
the rights of landlords were not respected forragyléme and housing matters were
subject to State management for entire decadess], Bombined with other systemic
and economic factors, resulted in the degradatidroasing supply unheard of in the
countries of western Europe, the consequences whwdffected and still affect not
only landlords but, ultimately, also tenants. Stegpback from this abyss will be
difficult and will take many years, and the effgetichange of the present state of
affairs will probably not be possible without conttimg public funds adapted to
concrete situations (see the Constitutional Caudtjinent [of 12 January 2000]).



HUTTEN-CZAPSKA v. POLAND JUDGMENT 43

It is therefore the legislature’s duty to strivefdom a harmonious legal situation for
landlords and tenants, so that their relationshmiseen as desirably complementary
rather than characterised by inevitable antagoni€marges for the use of the
premises, including rent, are a special elemenhade relations. They should ensure
that the landlord not only covers the costs ofding maintenance and repair, but also
obtains a return on invested capital (amortisataong a decent profit because no legal
provisions may extinguish one of the basic comptmei the right to property,
namely the right to derive profit from property..This was possible, as found by the
Constitutional Court [in its earlier judgment], tine transitional period, during which
it was considered reasonable to restrict profit filming] such levels of rent as only
covered the costs of maintenance and upkeep. Nomplete regulations, fully and
precisely determining the elements of rent, araired. The 2001 Act specified what
are to be regarded as charges that do not depenideolandlord ... but it did not
indicate ... the elements of rent as such. As atrgadicial control of reasons for rent
increases is to a large extent illusory. ...

At the same time, the Constitutional Court considiérnecessary to take into
account the legitimate interests of tenants, andstablish effective mechanisms to
protect them against abuse of their rights by dltad. It is also necessary to develop
a set of instruments that would make it possiblsupport tenants finding themselves
in difficult financial and living circumstances. iBhmust not be done, as has been the
case hitherto, mainly at the cost of landlords, maatstly through the deployment of
special public resources. Thus, the duties inharesbcial solidarity and the duty to
help the underprivileged are incumbent on socistg ahole. ...

Over the last dozen years or so, attempts have faee in Poland to protect the
legal interests of ... tenants through the stayuttetermination of percentage rent
increase indicators, or of rent ceilings, or thiotige introduction of certain stronger
control measures after a certain limit was exceetlatin fact this has always been
done in isolation from the concrete circumstancégiven landlords and given
tenants. An exception in this respect is the datgdtermine officially the so-called
‘conversion index’, which of course adjusts thecakdtion of rent, but only locally,
and, furthermore, is highly formalised and mechalnit nature.

The end of the transitional period for controlleshts must mean a real break with
the statutory automatism in respect of setting lfevd# rent, determining the rent
ceilings or imposing restrictions on rent increas&ne should expect the
establishment of a system providing flexible salng, adapted to the requirements of
a modern housing market, which — stressing theigzafreedom to determine rent
levels — would also ensure effective control inasrth prevent arbitrariness and abuse
of that freedom.

The contested provisions allow the parties ...rg genall margin of freedom, which
does not take into consideration concrete circuncgt®, such as the technical
condition of the premises and the building, thespeal and financial situation of the
tenants or local factors. The legislature belighas the elimination of irregularities in
increasing rent, apart from rent being subject moasithmetical ceiling, will be
effected through a special procedure for judiciahtool laid down in section 8a
combined with the mechanism restricting rent insesaas laid down in section 9 of
the 2001 Act, in particular section 9(1) and (3) (a

The legislature, declaring that controlled rentsuldobe abolished in the future,
never promised that from 1 January 2005 the lewktent determined by the parties
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would not be controlled at all. However, judiciaintrol to this end would be effective
if the law clearly determined elements of rent &mnulated precise criteria for its
evaluation. But this did not happen. The 2001 Am¢sinot indicate at all how rent
should be determined (because rent increases hsasei@ different matter), even in
such a fragmentary way as section 20 of the 1994#&k It thereby deprived a court
assessing an increase in rent of the possibilitybjéctive verification, on the basis of
concretely enumerated elements of rent and cléariarfor their evaluation, whether
or not the increase was justified (section 8a(5thef2001 Act), and hence created a
risk of divergence between judicial decisions.Hbwd also be noted that in certain
situations the limiting mechanism introduced by tieec 9(1) and (1)(a) either
excludes judicial control of rent altogether, orkesit completely illusory ... .

In consequence, ... both the contested amendmemsirded to a breach of the
principle of proportionality expressed in Articld § 3 of the Constitution, [notably]
through defective formulation of the rules deterimin[rent], which do not give
adequate protection either to landlords or to tijiets of tenants.”

139. In the context of the principle of proportdity the Constitutional
Court also referred to the Court’'s Chamber judgnetite following terms:

“The Constitutional Court paid particular attentimnthe European Court of Human
Rights’ judgment of 22 February 2005 in the casklaten-Czapska v. Poland.

Given the date of this judgment, [consideratiorfsihe ECHR were already based
on the legal situation obtaining on 1 January 26@nce they encompassed both the
December 2004 Amendments to the 2001 Act and theseleutor General's
application. In the Constitutional Court’s viewgtlpinion expressed by the ECHR
provides additional arguments in favour of finditigat these amendments, in their
parts contested in the application, violate thex@ple of maintaining confidence in
the State and in the law made by it as laid dowfrticle 2 of the Polish Constitution
and undermine in an inadmissible manner the stasdaf property protection
common to the member States of the Council of Efop

140. It then went on to analyse the general stnat

“The Constitutional Court still holds the view (argsed in its judgment of
12 January 2000 ...) that

‘it is in conformity with the contemporary percegiiof a ‘social State’ to demand
some sacrifice from all members of society for thenefit of those who cannot
provide subsistence for themselves and their femili In the circumstances
obtaining in Poland, pursuant to Article 31 § 3f fbe Constitution], it may be
justified to maintain the provisions limiting lamdtls’ property rights and, more
particularly, excluding unrestricted freedom inifig rates of rent and other charges
collected from tenants.’

The latter remark was particularly significant fire assessment of legislation
during the transition period, but it cannot be sasrhaving fully lost its relevance
with the end of that period.

Thus, States which, like Poland, are undergoindcehdsystemic and economic
transformation, must create legislative tools thadke it possible for them to
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overcome the consequences of historical eventstri@ayy peremptory interference
with private property by the State) and to ensune transition to conditions
appropriate for democratic, liberal States goverbgdhe rule of law. This is a very
difficult task, especially given the absence oflweéd models of proceeding in such
cases. The scale of the phenomenon far surpassegosit-war experience of the
western European states. Changes in this areaearg introduced by trial and error;
they are slow and not effective enough — which basn pointed out by the
Constitutional Court in the judgments cited above.

It is therefore not possible, in respect of thétsgof landlords, who were formerly
deprived of the possibility of fully enjoying theproperty, simply to give this
possibility back to them in the form of unrestrittenarket-related rent. Such a
measure, in a situation where private houses whieliously taken in connection
with the so-called ‘public management of housingttera’ have depreciated and
require very major investments in repairs and higiming maintenance costs, would
mean imposing on tenants an excessive burden umdegheir existence. ...

It must be kept in mind that the fact that land&rdghts were infringed over
several decades did not result from any acts bgntsh but was first and foremost
caused by defective legislation. Removing, afteairgeof neglect, all those harmful
consequences may not therefore be done at the &xpétenants, and certainly not at
their expense alone, but must above all stimulagepublic authorities themselves to
take appropriate action.”

141. In its final considerations the Constitutio@urt stressed that,
given that its judgment was inherently limited blyetscope of the
Prosecutor General's application, it could not hes@omprehensively and
definitely the fundamental systemic issues arisingh the operation of the
rent-control scheme. In particular, it could notess the mechanism for
balancing the interests of landlords and tenantsieahanism which was
still missing in the existing legal system.

Having regard to the fact that sections 8a andtBeR001 Act (in so far
as they were still in force following the repeall dhot provide for any
satisfactory and consistent mechanism and no appteplegislative
initiative to that effect had been envisaged, tbagiitutional Court decided
to prepare recommendationsy@nalizacja for Parliament, whose object
would be to formulate clear demands to create aham@sm making it
possible to formulate precise criteria for judictantrol of rent and related
charges.

K. The Constitutional Court’s recommendations of ® June 2005

142. On 29 June 2005 the Constitutional Court gavedecision
(postanowienig setting out the recommendations for Parliametite('June
2005 Recommendations”) referred to in the judgnant9 April 2005. It
reads, in so far as relevant, as follows:

“1. Starting point
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... Under the present legislation, as amended éytnstitutional Court’s judgment
[of 19 April 2005], landlords may increase rentather charges for the use of the
dwelling not more often than every six months baotiacrease in rent or other
charges, apart from those which do not depend tandlord, whereby rent would
exceed 3% of the reconstruction value of the dnglivithin one year may take place
only in justified cases. ... [T]he tenant may ollade the increase by bringing a court
action to have the increase declared unjustifiequstified but in a different amount,
or may refuse to accept the increase with the effed the contract is terminated at
the end of the term of notice.

However, judicial control of increases in rent ahd procedure for such increases
do not apply if an increase does not exceed 10&eofurrent rent or current charges.

2. Lack of statutory criteria for judicial control

[The 2001 Act] does not indicate, and this is itmdamental shortcoming, the
criteria on the basis of which the courts are tote® increases in rent or other
charges for the use of the dwelling. This situat®detrimental to both landlords and
tenants. Accordingly, judicial control, lacking &ttory criteria, certainly becomes
very difficult and unforeseeable, if not illusoryhis may lead to quite arbitrary
decisions. It is likely that in this legal situatithe courts would be forced to create an
ad hocset of criteria for the future assessment [of iases] rather than to review
legal grounds for increases. It should be stresbatl removing from the judicial
control increases in rent and charges that do xadexl 10% will, in many instances,
deprive tenants of the necessary protection andwithin several years, lead to rent
being hauled up to an objectively unjustified level

The above considerations lead to the conclusionthi®astatutory system of fixing
the maximum ceiling of rent and other charges aridcantrolling increases
determined algorithmically, which was justified the transitional period ..., can
neither satisfactorily serve the interests of landt nor protect the justified interests
of tenants. It is therefore necessary to regulata complex manner those matters,
maintaining at the same time flexible solutions. ..

3. Factors influencing the level of so-called fbaent’ [czynsz poczkowy]

The question of determining rent and charges feruse of the dwelling cannot be
seen only from the perspective of the criteria artés for their increase. First of all, it
is necessary to set a statutory starting point etlher words, elements of rent that
would adequately take into account the rights ofllards.

At the same time, not losing sight of the necebsaomplementary relationship
between a landlord and a tenant, one should haysgddo the fact that the essential
duty of the tenant is to pay an economically jisstiflevel of rent, i.e. not too high but
related to the justified economic interest of thedlord.

The point of departure for determining such ..t&ould be an indication that its
elements cannot be [fixed without relation to] rimgnrepairs and maintenance, an
adequately determined depreciation and a decefit. pro

The need to include the costs of repairs and maantee does not require any
further explanation — it is obvious. Likewise, adst profit derived from the exercise
of the right of property is an indispensable elemehthe genuine protection of
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property rights. Without profit, there are no intrasnts or even modernisation works,
which are dictated by technological progress anithviare also beneficial for the
interests of tenants. The future detailed legaltgmis should, however, pay due
regard to the fact that the aims pursued by thdigpalthorities (the State Treasury,
other State authorities and municipalities) aréed#int from those pursued by private
individuals and bodies (such as housing coopergtiaed that the expectations of
[those two groups] in respect of a decent rent lshbe established at different levels.

It is also necessary to include among the elemehtent a return on landlords’
investments in the construction or modernisatiothefbuilding in due time, it being
understood as a basis for an adequately establidmmeciation level. ...

4. Additional instruments for monitoring the lewadlrent

An auxiliary instrument, enabling the courts toesssthoroughly the basis of the
determination of, and increase in, rent could graanong other things, the setting up
by the authorities, in the process of a true sodialogue with organisations of
landlords and tenants, a system for monitoringlélels of rent in all municipalities
which would, for example, disseminate informationtbe average level of rent in a
given region. Such systems are known in some Earopeuntries as a ‘rent mirror’.

5. Housing benefits

The justified ‘basic rent’, determined in the manmalicated above in respect of
each residential building, might often be incomipiatiwith the tenants’ financial
situation. ... In such cases the poorer tenantsildhbe included in a system of
individual benefits, justified by their [individdakircumstances, from the public
funds, which would genuinely help them to fulfieihduty to pay rent regularly up to
a certain determined amount.

8. Instruments for the necessary support of landlo

In certain situations (especially in respect ofldings regarded as part of the
national heritage) it may happen that [even] priypeetermined rent will still not be
sufficient to cover all the costs required for tlezessary expenses involved in normal
maintenance, in particular the necessary repainmamternisation. In such precisely
determined cases the system of public financesl@dhpwavide for forms of individual
support for landlords obliged to cover the extratsanvolved in the maintenance of
the buildings. Such support may take various forfinwsn housing subsidies, through
loans on preferential terms for specific investreeamd, finally, to tax exemptions. ...

10. Inconsistent regulation of the rights and gdtions of parties to a lease
agreement.

The Constitutional Court considers it necessaryptint to inconsistencies, as
regards the setting out of a catalogue of landloadd tenants’ duties, between the
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new sections 6a-6f of the 2001 Act and the prowsiconcerning the lease of a
dwelling contained in ... the Civil Code. It is &us the rules of proper legislation to
include the provisions governing the lease of dwgd not in the Civil Code, which
contains a full set of regulations on lease retegidout in a law whose object is to
protect tenants generally, not to regulate thecleaktionship.

[Final remarks]

The object of the Constitutional Court’s presemramendations are shortcomings
and lacunas to which it has pointed in recent yestiser in its judgments or
documents providing information about its acti\stie.. Removing them in the near
future is necessary also in view of the principléhe social market economy, which
has particular importance in the present contexdiwNt is no longer possible to
regulate those matters in a fragmentary or pronaionanner. It should once more be
stressed that those matters should be resolvedighr@omprehensive solutions
pursuing clearly defined aims which are compatititd the Constitution.”

L. The Ombudsman’'s challenge to the constitution#ty of the
remaining provisions of the 2001 Act relating to icreases in rent

143. On 24 August 2005 the Ombudsman made ancafiph to the
Constitutional Court for certain provisions of t8801 Act to be declared
unconstitutional. He askedhter alia, that section 8a (4)-(5)-(7.1) of the
2001 Act (as amended in December 2004) be fouihe i@acompatible with
Article 64 8 1 and § 2 of the Constitution (prirleipf the protection of
property rights) read in conjunction with Articlel 38 3 (principle of
proportionality) and Article 76 (principle of pratigon of consumers against
dishonest market practices). He further asked ghation 9(1) of the 2001
Act be found to be incompatible with Article 2 biet Constitution (principle
of the rule of law).

144. The Ombudsman first referred to the Congtitad Court judgment
of 19 April 2005, stating that this judgment left doubt whatsoever that
the legislature’s essential duty was to set upgallenechanism balancing
the constitutionally protected rights of landlordsd tenants. Indeed, the
attempts that had hitherto been made had provée tmsuccessful mostly
because of the authorities’ choice to give priority current political
interests rather than to the law, as demonstrageddny earlier judgments
of the Constitutional Court.

145. As to the contested provisions of section t8a& Ombudsman
stressed first their internal inconsistency, subngtthat, on the one hand,
subsections (4) and (5) made increases in rent ealbl@% of the
reconstruction value per year subject to “judiciahtrol” and required them
to be “justified” but that, on the other hand, tla¢ter subsection read
contrario meant that any other increases did not need tudidgied. He
further referred to the Constitutional Court’s recoendations, pointing out
that there were no statutory criteria for what wasbe considered a
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“justified increase”. In fact, he maintained, fraime point of view of the
landlord every rent increase was justified asthegiincreased his profit or
reduced the losses involved in proper maintenanhéde from the point of
view of the tenant every such raise was “unjuddifias it involved greater
expense on his part.

As regards section 9(1), the Ombudsman submittatithwas unclear
and incompatible with the principle of proper légi®n ensuing from the
rule of law in that, for instance, it did not sggavhen the six-month period
— relevant for determining the point from whichiaem increase in rent had
applied — was to start. In the Ombudsman’s views, ldck of clarity could
not be removed simply by interpretation of thatysmn and created a
possible source of conflicts between landlordstendnts.

146. On the date of the adoption of the Courttgjuentthe application
was pending before the Constitutional Court. Theecwas listed for a
hearing on 17 May 2006.

THE LAW

. THE GOVERNMENT'S PLEA OF INCOMPATIBILITY RATIONE
TEMPORIS

147. The Government, as they had already dond&eatatmissibility
stage of the proceedings before the Chamber, nra@atehat the alleged
violation of the applicant's property rights hadkeéa place before
10 October 1994, the date on which Poland ratiReotocol No. 1 to the
Convention.

A. The Chamber’s decision on admissibility

148. In its decision of 16 September 2003 the Giwmnrejected the
Government’s plea of incompatibilitsatione temporisfor the following
reasons:

“The Court’s jurisdiction ratione temporis covers only the period after the
ratification of the Convention or its Protocols Hye respondent State. From the
ratification date onwards, all the State’s allegets and omissions must conform to
the Convention or its Protocols and subsequents fdatl within the Court’s
jurisdiction even where they are merely extensiohgn already existing situation
(see, for exampleyagci and Sargin v. Turkejyudgment of 8 June 1995, Series A no.
319-A, p. 16, 8 40, andAlmeida Garrett, Mascarenhas Falcdo and Others
v. Portuga) nos. 29813/96 and 30229/96, § 43, ECHR 2000-I).
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Accordingly, the Court is competent to examine thets of the present case for
their compatibility with the Convention only in sfar as they occurred after
10 October 1994, the date of ratification of Protodlo. 1 by Poland. It may,
however, have regard to the facts prior to ratiftca inasmuch as they could be
considered to have created a situation extendiggrizethat date or may be relevant
for the understanding of facts occurring after thete (se®roniowski v. Polanddec)
[GC], no. 31443/96 [GC], § 74 19 December 2002).

The Court further observes that, indeed, the appltis complaint is not directed
against a single measure or decision taken bedoreyen after, 10 October 1994 but
refers to a continued impossibility of regainingspession of her property and of
receiving the adequate rent for lease of her house.

It also notes that it appears to be common grobat the situation complained of
have arisen out of laws that applied before theyeinto force of Protocol No. 1 in
respect of Poland, on the date of the Protocols/én force and are still in force.

The Government’'s plea of inadmissibility on the grd of lack of jurisdiction
ratione temporisnust accordingly be rejected.”

B. The parties’ submissions

149. The Government, in their oral and writtenagiegs to the Grand
Chamber, relied on the Chamber's decision and,amiqular, its finding
that it would not consider the possible effect be applicant’s property
rights of the decisions taken, or the laws appleabefore 10 October
1994. Furthermore, they cited the Chamber’s juddgnpmnting out that the
Court, when defining the scope of the case andceadpeits jurisdiction
ratione temporishad held that it would not examine the authorities
decisions to subject the applicant’s house to Steteagement or to allocate
tenants to her flats and that the issue beforea# whether there had been a
violation of Article 1 of Protocol No.1 on accouot the operation of the
legal provisions as in force from 10 October 1994.

150. Thus, they argued, it should be noted in twsetext that State
management of housing matters, introduced undecah@nunist regime,
had deprived owners of even theoretical rightsespect of their property.
On the date of the Protocol’s entry into force applicant had therefore had
no rights in respect of the termination of leases ler flats or the
determination of the level of rent. The subsequans, as applicable from
10 October 1994 to the present day, had not intedluany restrictions
which would reduce the applicant’s hitherto praaitic non-existent rights
but, on the contrary, had gradually increased het ather landlords’
property rights with regard to the lease of thenetlings.

That being so, in the Government’s view there hegnbno interference
with the applicant’s property rights during theipdrcovered by the Court’s
temporal jurisdiction.
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151. The applicant stressed that the situationptaimed of had been
caused by the enactment of successive laws thaith- defore and after
10 October 1994 — had restricted the rights of lznad and had made it
impossible for her to enjoy her property.

C. The Court's assessment

152. The Court would first observe that, as clearnerges from the
applicant’s statement of claim under the Conventittre object of the
present application is her allegation of a contiguriolation of her property
rights “created by the implementation of the lawsposing tenancy
agreements on her and setting an inadequate Iévehti (see paragraph
154 below).

While it is true that the “imposition of tenancyragments” on the
applicant originated in the operation of the “spedease scheme” dating
back to 1974 (see paragraphs 71 and 76 abovedsinevertheless the 1994
Act which, with its entry into force on 12 NovemkE994, introduced the
system of “controlled rent” and made the applicamibuse subject tthat
system. That actquated in the eyes of the law the so-called “adhinative
lease” of the applicant’'s flats with a lease basadthe free will of the
parties to an ordinary civil contract (see parabgsap/2-79 above).
Subsequent housing laws, which were enacted & date and are still in
force, maintained that system (see paragraphs BGlidve).

Lastly, the Court considers that the GovernmemgsH argument that at
the time of the entry into force of the Protocod thpplicant did not have
any rights in respect of the termination of leasethe determination of rent
and that the laws enacted after 10 October 1994atiéch fact aggravate but
remedied her situation (see paragraph 150 aboveldwoore appropriately
be examined when ascertaining whether the Polifihodties struck a fair
balance between the interests involved.

153. Accordingly, the Grand Chamber sees no retsdepart from the
Chamber’s conclusion that the Government’s plemadmissibility on the
ground of lack of jurisdictiomatione temporisnust be rejected.

II. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL Nol TO
THE CONVENTION

154. The applicant complained under Article 1 oftBcol No. 1 to the
Convention that the situation created by the imgletation of the laws
imposing tenancy agreements on her and settingaatequate level of rent
amounted to a continuing violation of her rightttee enjoyment of her
possessions. In her submission, the very essertuer oight of property had
been impaired because she was not only unablerigedeny income from
her property but also, owing to restrictions on téenination of leases of
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flats subject to the rent-control scheme, she caoldregain the possession
and use of her property.
Article 1 of Protocol No. 1 reads as follows:

“Every natural or legal person is entitled to theageful enjoyment of his
possessions. No one shall be deprived of his psissesexcept in the public interest
and subject to the conditions provided for by lawd &y the general principles of
international law.

The preceding provisions shall not, however, in sy impair the right of a State
to enforce such laws as it deems necessary to alotite use of property in
accordance with the general interest or to secheepayment of taxes or other
contributions or penalties.”

A. Scope of the case

155. The Chamber, referring to the individual gederal dimension of
the case (see paragraph 141 of the Chamber judyrhel,inter alia:

“...the alleged continued violation of Article 1 Bfotocol No. 1 concerns not only
the individual applicant in the present case bs dlas significant — social, legal and
economic — dimensions in terms of the effects efdbntested legislation on the rights
of numerous other persons. Thus, according to nmédion supplied by the
Government, the functioning of the rent-controlestle in Poland has already affected
some 100,000 landlords whose property has beerduty the same restrictions as
those complained of in the present case. Furtherntmtween 600,000 and 900,000
tenants in Poland have taken advantage of the alpedes governing the level of
controlled rent and the termination of lease ages@munder that scheme ....

The examination of the facts in the present cade thwerefore inevitably have
consequences for the property rights of a large baunof individuals. That will
require the Court to assess Poland’s compliancie Aticle 1 of Protocol No. 1 not
only from the perspective of the impact of the camabon of impugned restrictions
on the applicant’s right of property in the periodder consideration but also in a
wider context, going beyond the applicant’s indiatl Convention claim and taking
into account the consequences of the operatiorhefrént-control scheme for the
Convention rights of the whole class of personsempially affected (see
Broniowski v. PolandGC], 31443/96, 88 189 et seq., ECHR 2004-...).

156. The Grand Chamber considers that, withoyugiee to its ruling
on the question whether the present case is, os tha Government
maintained — is not, suitable for the “pilot-judgmie procedure (see
paragraphs 227-228 below), the general contextetase and, especially,
as rightly pointed out by the Chamber, the numldepeysons potentially
affected by the operation of the rent-control schem Poland and the
consequences that that scheme has entailed forGbavention rights may
legitimately be taken into account in the examuoratof the applicant’s
individual case.
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B. Compliance with Article 1 of Protocol No. 1

1. Applicable rules in Article 1 of Protocol No. 1

157. Article 1 of Protocol No. 1 comprises threstidct rules: the first
rule, set out in the first sentence of the firstagmaph, is of a general nature
and enunciates the principle of the peaceful engnnof property; the
second rule, contained in the second sentenceedirdt paragraph, covers
deprivation of possessions and subjects it to icedanditions; the third
rule, stated in the second paragraph, recognisgghb Contracting States
are entitledjnter alia, to control the use of property in accordance \thith
general interest. The three rules are not, howalistinct in the sense of
being unconnected. The second and third rulesareecned with particular
instances of interference with the right to peacefijoyment of property
and should therefore be construed in the light e general principle
enunciated in the first rule (see, among other aiites James
and Others v. the United Kingdoindgment of 21 February 1986, Series A
no. 98, pp. 29-30, § 37, which reiterates in plaet principles laid down by
the Court in the case @porrong and Loénnroth v. Swedgndgment of
23 September 1982, Series A no. 52, p. 24, 8 64;as0 Broniowski
v. Poland no. 31443/96 [GC], § 134, ECHR-2004-V).

2. The parties’ submissions

158. The applicant relied on the arguments thathetd submitted to the
Chamber. In her view, the impugned restrictions gade beyond what
could be considered mere “control of the use operty”. Their continued
application for many years had resulted in esskealigaents of her right of
property being practically extinguished. In fadteshad been an owner only
“on paper”. She did not have the possibility toideavho would live in her
house and for how long. The lease of flats had begwosed on her by
unlawful administrative decisions but, despite tiiatt, she could not
terminate the lease agreements and regain posseddi@r house because
the statutory conditions attached to the termimatbleases, including the
duty to provide a tenant with substitute accommiodaimade it impossible
in practice to do so.

The applicant further stressed that she had hadfhence whatsoever
on the amount of rent paid by her tenants. Indaader the contested laws
the levels of rent were fixed without any reasoeablationship to the costs
of maintaining property in good condition. This hagulted in a significant
depreciation in the value and condition of her dwnse. In her submission,
the cumulative effect of all those factors had lgtduabout a situation
similar to expropriation.

159. The Government disagreed and asked the QGoudphold the
Chamber’s finding that the alleged interference &awbunted to the control
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of the use of property within the meaning of theas®l paragraph of Article

1 of Protocol No. 1. They pointed out that the aaplt had never lost her
right to the “peaceful enjoyment” of her proper8ince 25 October 1990,
when the Gdynia District Court had entered hee titl the relevant land

register, she had enjoyed all the attributes ofcpgrty owner. She had a
right to use, to dispose of, to pledge, to lend andn to destroy her
property. The measures adopted, in particularithgations on the level of

rent chargeable, had therefore only amounted ton&ra@ of the use of the

applicant’s property.

3. The Court’s conclusion

160. The Chamber shared the Government's pointviefv (see
paragraph 145 of the Chamber judgment).

It noted that, while it was true that the applicantld not exercise her
right of use in terms of physical possession ashthese had been occupied
by the tenants and that her rights in respecttohéethe flats, including her
right to receive rent and to terminate leases,ld&sh subject to a number of
statutory limitations, she had never lost her righsell her property. Nor
had the authorities applied any measures resuitinthe transfer of her
ownership. In the Chamber’s opinion, those issuexerned the degree of
the State’s interference, and not its nature. Adl measures taken, whose
aim was to subject the applicant’s house to coetintenancy and not to
take it away from her permanently, could not bestiered a formal or even
de factoexpropriation but constituted a means of Staterobof the use of
her property.

The Chamber therefore concluded that the case dghoell examined
under the second paragraph of Article 1 of Protddol 1 (seeMellacher
and Others v. Austrigjudgment of 19 December 1989, Series A no. 169,
p. 25, 8 44; andmmobiliare Saffi v. ItalfGC], no. 22774/93, § 46, ECHR
1999-V).

161. The Grand Chamber fully agrees with the Chatslassessment.

4. General principles deriving from the Court’ssealaw

162. The Court will consider the case in the ligiitthe following
principles.

(a) Principle of lawfulness

163. The first and most important requirement dficfe 1 of Protocol
No. 1 is that any interference by a public autlyositith the peaceful
enjoyment of possessions should be lawful. In paldr, the second
paragraph of Article 1, while recognising that 8sathave the right to
control the use of property, subjects their rightthe condition that it be
exercised by enforcing “laws”. Moreover, the prplei of lawfulness
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presupposes that the applicable provisions of domksv are sufficiently
accessible, precise and foreseeable in their aic (see, mutatis
mutandis Broniowski,cited above, § 147, with further references).

(b) Principle of legitimate aim in the general inerest

164. Any interference with the enjoyment of a tighr freedom
recognised by the Convention must pursue a legiéiraam. The principle
of a “fair balance” inherent in Article 1 of Protad\No. 1 itself presupposes
the existence of a general interest of the commuNbreover, the various
rules incorporated in Article 1 are not distinch the sense of being
unconnected, and the second and third rules areeocoed only with
particular instances of interference with the rigghthe peaceful enjoyment
of property (se®roniowskj cited above, § 148).

165. Because of their direct knowledge of thediesty and its needs, the
national authorities are in principle better platieah the international judge
to appreciate what is in the “general” or “publinterest. Under the system
of protection established by the Convention, itthsis for the national
authorities to make the initial assessment asd@iistence of a problem of
public concern warranting measures to be appliedhe1 sphere of the
exercise of the right of property. Here, as in othields to which the
safeguards of the Convention extend, the nationdioaities accordingly
enjoy a margin of appreciation.

166. The notion of “public” or “general” interess necessarily
extensive. In particular, spheres such as housingeopopulation, which
modern societies consider a prime social need dmchvplays a central role
in the welfare and economic policies of ContractBtgtes, may often call
for some form of regulation by the State. In thaheye decisions as to
whether, and if so when, it may fully be left t@tplay of free market forces
or whether it should be subject to State contrelwell as the choice of
measures for securing the housing needs of the cmmynand of the
timing for their implementation, necessarily inwlvwconsideration of
complex social, economic and political issues.

Finding it natural that the margin of appreciatiamailable to the
legislature in implementing social and economiagees$ should be a wide
one, the Court has on many occasions declareditthail respect the
legislature’s judgment as to what is in the “public “general” interest
unless that judgment is manifestly without reastsmdbundation. These
principles apply equally, if noa fortiori, to the measures adopted in the
course of the fundamental reform of the countryditigal, legal and
economic system in the transition from a totalgarregime to a democratic
State (seéMellacher and Otherscited above, p. 27, 8 4&collo v. Italy
judgment of 28 September 1995, Series A no. 313pC52, §27;
Immobiliare Saffi cited above § 49; andmutatis mutandis James
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and Others cited above, pp. 32-33, 8§ 46-47, &mniowsk| cited above,
§ 149).

(c) Principle of a “fair balance”

167. Not only must an interference with the righproperty pursue, on
the facts as well as in principle, a “legitimaten&in the “general interest”,
but there must also be a reasonable relation gigrtionality between the
means employed and the aim sought to be realiseshypyneasures applied
by the State, including measures designed to dornb® use of the
individual's property. That requirement is expresbg the notion of a “fair
balance” that must be struck between the demanti®eajeneral interest of
the community and the requirements of the protactb the individual's
fundamental rights.

The concern to achieve this balance is reflectedha structure of
Article 1 of Protocol No. 1 as a whole. In eachecasvolving an alleged
violation of that Article the Court must therefoescertain whether by
reason of the State’s interference the person coedehad to bear a
disproportionate and excessive burden (#@aes and Othersited above,
p. 27, 8 50; Mellacher and Others cited above, p. 34, § 48, and
Spadea and Scalabrino v. Italjudgment of 28 September 1995, Series A
no. 315-B, p. 26, § 33).

168. In assessing compliance with Article 1 oftBcol No. 1, the Court
must make an overall examination of the variousregts in issue, bearing
in mind that the Convention is intended to safeduaghts that are
“practical and effective”. It must look behind app&nces and investigate
the realities of the situation complained of. Ins&s concerning the
operation of wide-ranging housing legislation, taasessment may involve
not only the conditions for reducing the rent rgedi by individual
landlords and the extent of the State’s interfeeenith freedom of contract
and contractual relations in the lease market s #he existence of
procedural and other safeguards ensuring that pleeation of the system
and its impact on a landlord’s property rights aedther arbitrary nor
unforeseeable. Uncertainty — be it legislative, existrative or arising from
practices applied by the authorities — is a fatwope taken into account in
assessing the State’s conduct. Indeed, where a@ isshe general interest
Is at stake, it is incumbent on the public autlesito act in good time, in an
appropriate and consistent manner (seeobiliare Safficited above, § 54;
andBroniowskj cited above, § 151).
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5. Application of the above principles to the emscase
(&) Whether the Polish authorities respected therpciple of lawfulness
(i) The parties’ submissions

(o) The applicant

169. The applicant considered that the authorhi@gs failed to respect
that principle.

To begin with, all the administrative decisions letpenting the
measures for controlling the use of her properttably those allocating
flats to A.Z. and W.P. and subjecting her housgtaie management, had in
1996-1997 been declared to have been issued cptdr&olish law. Under
Article 1 of Protocol No. 1 an interference by tG&ate with the peaceful
enjoyment of possessions — be it an expropriatioooatrol of the use of
property — could not be regarded as lawful if thlevant decision had been
made contrary to the existing legal provisions.

Furthermore, the 1994 Act and, more particularlge tprovisions
imposing on individual landlords rent control antemus duties in respect
of property maintenance could not be consideredoteement of laws”
since they had been found to have been contratyet@€onstitution and the
Convention in two successive judgments of the Gutistinal Court, given
on 12 January and 10 October 2000.

The same conclusion applied to the 2001 Act. Thhues,Constitutional
Court, in its third landmark judgment of 2 Octoh2002 on housing
legislation, had declared unconstitutional therretste provisions on levels
of rent increases. In its most recent judgment3®April 2005 it had held
that the provisions of the December 2004 Amendmentso far as they
had extended the operation of the rent-controleehbeyond 31 December
2004, were unconstitutional.

In consequence, the measures taken by the Stdteeisphere of the
applicant’s property rights had all along lackesuficient legal basis.

(B) The Government

170. The Government disputed this. They submitied the control of
the use of the applicant’s property had a cleam aAnd constant legal basis
in the form of successive laws applicable during é&mtire period falling
within the Court’'s temporal jurisdiction. First,ehl974 Housing Act had
applied until 12 November 1994. Secondly, the 1884 which had been
in force from 12 November 1994 to 11 July 2001, imwbduced provisions
for controlled rent and other limitations on thghtis of landlords. Finally,
the rules governing tenancy relationships appledldm 11 July 2001 to
date had been laid down in the 2001 Act.
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171. The Government accepted that the legaligngfmeasure taken by
the State could not be reduced to the mere regainethat a legal measure
had to be enacted properly by a legislature. b alemprised compliance
with the principle of legal certainty. Undoubtedbn important aspect of
legal certainty was that a law should not be chdngexpectedly, so as not
to interfere with important decisions taken by induals upon dona fide
understanding that that law had been adopted ¢ertain period and would
be in force for that period. In the Government'ewj the rent-control
scheme under the 1994 and 2001 Acts — remediald¢igin introduced for
a definite period of time with the aim of protecfitenants — was an
example of the implementation of the principleeddl certainty.

(i) The Court’'s assessment

172. The Chamber came to the following conclusiorthe question of

lawfulness of the contested measures (see parad@plof the Chamber
judgment):

“ ... the control of the use of property by Stagesubject to the condition that it be
exercised by enforcing ‘laws’ .... While in the peat case there is no dispute over the
fact that the restrictions on the applicant’s riglgre imposed by the three successive
housing laws, the applicant argued thatekepost factoulings declaring the relevant
administrative decisions contrary to the law angl ldgal provisions unconstitutional
had retrospectively deprived those measures ofeqjaf effect ....

However, the Court considers that those rulings #madr consequences for the
assessment of Poland’s compliance with Article Pajftocol No. 1 are relevant for
determining whether the authorities struck a faslahce between the interests
involved. For the purposes of ascertaining whetther impugned measures were
provided for, and taken under, ‘laws’ within the aneng of the second paragraph of
that Article it thus suffices for the Court to firtat they were applied under the
Polish legislation in force at the material time.”

173. The Grand Chamber would add to this assegsan@hin response
to the applicant’'s arguments (see paragraph 169ejpthat the entry into
force of the Constitutional Court’s judgments of lghuary and 10 October
2000 was postponed until 11 July 2001 (see paragr8p and 83 above),
which resulted in the impugned provisions of th84L@ct being applicable
up to that date. Accordingly, in these circumstanitecan accept that the
interference respected the principle of lawfulness.
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(b) Whether the Polish authorities pursued a “legimate aim in the general
interest”

(i) The parties’ submissions

(o) The applicant

174. In the applicant's view, the impugned housiagvs had no
legitimate justification.

Even if after the Second World War there had cledden a need to
secure homes for displaced persons, a fact thatigdsState management
of multi-family houses, there had been no justtfmafor taking such a step
in respect of her house — which was, and had ahbagsn, a one-family
house and not a tenement house. Putting tenartseihouse and making
the owner homeless could hardly resolve the problem

The same applied to the subsequent restrictionssaged in the 1994
Act. Admittedly, they had been introduced to protesnants in a poor
financial position. However, no provision of thentested legislation had
made the right to cheap rent dependent on a tenardividual situation.
Since the applicable housing laws did not attach @mnditions — such as
the level of income, social or family situation amgk of a tenant or the size
or standard of the flat in question — to the emtii&nt to a low-rent dwelling,
it was thus sufficient for a tenant to have thehtigop a lease granted
pursuant to an administrative decision given utldercommunist regime in
order to profit from the privileged situation undée rent-control scheme.
Such a legal solution, which had moreover been tadogt the expense of
private individuals who, like herself, were not essarily in a better
financial situation than their tenants, could haroé said to have pursued
any legitimate aim in the “general” or public” ingst.

(B) The Government

175. In their written and oral pleadings, the Gawneent consistently
maintained that the principal aim of the contedeggslation was, and had
been, to protect tenants against unduly high lesktent during the period
of Poland’s economic transformation. In the 199@s authorities had had
to deal with the extremely difficult housing sitieat, which was
characterised by the serious shortage and higleprid¢ dwellings. This
situation had required the State to control inaeda rent not only in the
State sector but also in the private sector. Tla¢eStad had to take those
measures in order to prevent large-scale evictimhéch would have
inevitably followed the introduction of completalycontrolled increases in
rent and would have caused serious social tendioas jeopardising public
order.

176. The Government further submitted that thé-centrol scheme was
a purely temporary emergency measure designedabvdth the serious
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housing shortage in Poland, which had been compaundy the

deteriorating economic situation of households. th@at context, they
referred to the statistical data produced by thehich showed that in the
years 2000-2002 between 54% and 58% of the popuol&td lived below
the poverty line and that in the years 1998-200&véen 7% and 10% of
households had been in rent arrears.

They also stressed that the need to limit increasesnt for a specified
period had been found by the Polish Constitutiddalirt to have been in
the general interest, in particular in the interesprotecting tenants in a
poor financial situation during the transition frahe State-controlled to the
free-market system.

177. Accordingly, the scheme of State-controllecteases in rent was a
measure adopted with a view to protecting interasftstenants in a
free-market system and, more particularly, protgcthem against the risk
of being put on an unequal footing with economicatronger landlords. In
the transition period, it was the State’s concerkdep the rent chargeable
at a socially acceptable level, a concern whicltha light of the Court’s
judgment in theMellacher case (88 53 and 54) should be considered
legitimate.

(i) The Court’'s assessment

178. Having examined the parties’ arguments, tren® Chamber sees
no reason to disagree with the following findingstlee Chamber (see
paragraph 160 of the Chamber judgment):

“As evidenced by the material produced by the paréind the relevant judgments of
the Polish Constitutional Court, the rent-contraheme in Poland originated in the
continued shortage of dwellings, the low supplyflafs for rent on the lease market
and the high costs of acquiring a flat. It was iempénted with a view to securing the
social protection of tenants and ensuring — espgérarespect of tenants in a poor
financial situation — the gradual transition frontatg-controlled rent to a fully
negotiated contractual rent during the fundamergfdrm of the country following
the collapse of the communist regime ....

The Court accepts that in the social and econonntumstances of the case the
impugned legislation had a legitimate aim in th@eagal interest, as required by the
second paragraph of Article 1.”
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(c) Whether the Polish authorities struck a fair talance between the general
interest of the community and the applicant’s right to the peaceful
enjoyment of her possessions

(i) The parties’ submissions

(o) The applicant

179. The applicant submitted that the Polish aitiee had manifestly
failed to maintain a fair balance between the dafaaf the general interest
invoked by them and her right of property.

She considered that the fundamental question sndéise was who, and
to what extent, was to bear the burden of the Imgugolicy — landlords or
the State. In her view, even the poor state ofcthentry’s budget and the
costs of political and economic transformationtd State could not justify
placing the main burden of making sacrifices focisty’s benefit on a
specific group of property owners.

180. The applicant strongly contested the Goventimargument in the
proceedings before the Grand Chamber that thecmitol scheme was
based on a specific social agreement between latsjlleenants and the
State. In particular, she questioned the Governsiessertion that “by
virtue of that agreement the tenants had been giesma that their situation
during the ten-year period following the entry irftoce of the 1994 Act
would not change and the landlords — who had waiheir claims for
compensation — had been promised that after thaddpall restrictions
concerning rent would cease to exist” (see pardgifg® below). On the
contrary, she argued, that scheme was not basedingn voluntary
commitments on the part of landlords or tenantsdouState-imposed legal
solutions creating a situation where one socialugre- tenants — was
subsidised by the other group — landlords.

If this was, as the Government put it, a situatdrilegal peace” (see
paragraph 189 below), how — the applicant askeduldcone explain the
fact that it had created so many controversiesolariel and had given rise
to several constitutional disputes with the Statéote the Constitutional
Court? Moreover, on every occasion when the canstitality of the
relevant legislation had been considered, it hazhlseverely criticised by
the landlords as placing an exceptionally heavylearon them and by the
tenants as not being satisfactory from their pextbpe

181. The applicant agreed that, as the Court tedddsin a number of its
judgments, for instanc8padea and Scalabrino v. Italgcollo v. Italyor
Mellacher and Others v. Austridimitations on the rights of landlords were
common in many countries facing housing shortajesome of the cases
cited they had even been found to have been jdtdnd proportionate to
the aims pursued by the State in the general siteHowever, in none of
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those cases had the authorities restricted thecapgd’ rights to such an
extent as in the present case.

182. In the applicant's view, the combination darigus restrictions
imposed on the rights of landlords by the 1994 &wdl, subsequently, by
the 2001 Act had constituted an unacceptable anspraportionate
interference with their property rights.

In that regard, she pointed out that the PolishsGtutional Court, in its
four successive judgments of 12 January 2000, X6k@c 2000, 2 October
2002 and 19 April 2005, had found that restrictiams the rights of
landlords imposed by the rent-control scheme uniderl994 Act and the
2001 Act had been incompatible with the constitioprinciple of the
protection of property rights and the rule of ldtvhad also held that the
implementation of that scheme by the authoritiesd hplaced a
disproportionate and excessive burden on landlords.

183. The tenancy under the 1994 Act had been ietpos her and other
private landlords by a unilateral decision of that& That decision had
been accompanied by severe limitations on ternunatif leases. Further
provisions of the 1994 Act had, on the one hantltheerent chargeable at
low levels, well below the average costs of maiatex@ of property and, on
the other, had obliged the landlords to carry astly maintenance works.

That state of affairs had not improved under th8128ct, which had
practically maintained all restrictions on terminat of leases and
obligations in respect of maintenance of propertg had aggravated the
landlords’ situation by freezing rents at unaccelytalow levels.
Furthermore, by virtue of the December 2004 Amentdméhe authorities
had extended the operation of the rules imposirgiricdons on rent
increases beyond the final, statutory deadline tiey had set themselves,
an act found by the Constitutional Court to haverban exceptionally
serious breach of the rule of law.

184. The applicant did not accept the Governmerpision that, with
the entry into force of the Constitutional Coujtisigment of 19 April 2005,
the rent-control scheme had been abolished andtlieaparties to lease
contracts were now free to determine rent (seegpapa 190 below). The
provisions of the 2001 Act currently in force sthténe contrary: under
section 8a of the 2001 Act any increase whereby wenuld exceed the
ceiling of 3% was permitted only in justified casexl could be challenged
before a court. At the same time, the landlord€roas duties in respect of
maintenance of property remained unchanged. Asdsdhe termination of
leases, the provisions differed only slightly fréhose under the previous,
defective laws and the relocation of a tenant waisvery difficult if not
impossible. Those minor changes to the housinglegin could hardly be
considered to have abolished the rent-control sehéor did they improve
the landlords’ situation in any meaningful way.
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Furthermore, the applicant stressed, the ConstitatiCourt, both in the
judgment of 19 April 2005 and in the June 2005 mecendations had
pointed to a number of serious shortcomings of phesent system,
considering that the 2001 Act as it stood at pre&did not provide for any
satisfactory and consistent mechanism for balandimg interests of
landlords and tenants”. In that context the Couastihal Court had
reminded the authorities of the urgent need toodiice rules whereby
landlords, after decades of subsidising the Stdteissing policy, might be
able to derive a “decent profit” from their propgerstressing that the right to
derive profit was one of the basic components ef ttight of property.
However, the authorities had not so far taken degssto implement those
recommendations.

The applicant also criticised the existing legisiatfor the lack of
criteria as to what constituted a “justified ingean rent”, maintaining that,
for all practical purposes, it prevented landloimsn raising levels of rent.
As the Constitutional Court had rightly pointed antits judgment and
recommendations, in the absence of such statutderia judicial control
of rent increases had become illusory. In thatneghe applicant supplied
details of one case lodged with a Polish court Ivimg a dispute over a
13% increase in rent and added that given the geedalay in the Polish
civil courts, it might realistically be expectedathithe final ruling would be
delivered within some two years, rent being froaethe 3% level until the
claim had been determined.

185. The applicant next referred to the Governimaargument that the
rent-control scheme no longer affected her propegtyts and that she had
obtained the relief sought since she was ablegossess the house because
two of her tenants had already moved out and ting tias about to do so
shortly after the date of the oral hearing (seagaph 192 below). The
applicant admitted that attention given by the $tolmedia to her case
before the Strasbourg Court had indeed resultéeiirtwo tenants’ moving
out. She had learnt of this fact from a represergabf the Polish
Government in June 2005 — who had neverthelessaéfwfficially to
transfer possession of the house to her — andrtiadried the Court thereof
on 22 August 2005. Yet, on the hearing date, tive fihat was still being
occupied by J.W. She could not simply terminatel¢fase as, given J.W.’s
advanced age, the latter belonged to the groupepénts statutorily
protected against termination of leases underaedtl (12) of the 2001 Act.

As regards the assertion that her property riglegsevmo longer affected
by the operation of the rent-control scheme in Rablahe applicant stressed
that the violation of her rights had not been, eadld not be, brought to an
end by merely restoring possession of the housertoThe effects that the
impugned legislation had entailed for her would o@ase or be erased by
the return of what had been left of her propertynéWvthe State had taken
the house under its management, it had been in gowodition. Now, after
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years of neglect and disrepair — which had beesathboth by the State’'s
careless management and by the impossibility fotdveover the necessary
repairs from the rent received — it was close in.ru

186. The applicant concluded by asserting that @unstitutional
Court’s judgment of 19 April 2005 had not remediled violation of Article
1 of Protocol No. 1 found by the Chamber in heec&®r had it put an end
to the systemic violation of the property rightsather, similarly situated
landlords, as identified in her case.

She asked the Court to uphold the findings of thertber in their
entirety.

(B) The Government

187. The Government considered that the authsriteed maintained a
reasonable relationship of proportionality betwéssn means employed and
the aims they had sought to achieve.

188. In their pleadings before the Grand Chambey first referred to
the Chamber's conclusion that, on account of theratpn of the
rent-control scheme the authorities had imposed tloe applicant a
disproportionate and excessive burden (see patad@p of the Chamber
judgment). In that connection, they advanced tlgeiraent that, given that
management of housing matters introduced underctimemunist regime
had deprived owners of even theoretical propediyts, on 10 October 1994
the applicant had had no rights in respect of énenination of leases on her
flats or the determination of the level of rentgg®mragraphs 151 and 153
above). Seen from this perspective, the impugnedsihg laws, as
applicable from that date to the present time,i@deduced the applicant’s
property rights but, on the contrary, had graduiaityeased the scope of her
and other landlords’ rights in respect of the leafstheir dwellings. Thus, in
their view, the introduction of the rent-controlheme had in fact
commenced the complicated process of restorinddaatsl rights, a process
which, given the state of housing supply inherifemim the communist
regime and the need to balance the rights of alnbegs of society,
involved extremely difficult decisions on the paftthe authorities.

189. In the proceedings before the Grand Chanhiegralso put forward
another new argument, namely that the rent-costtbéme had been based
on a specific social agreement between landloatgrits and the State. By
virtue of that agreement the tenants had been giesme that their situation
during the ten-year period following the entry irftoce of the 1994 Act
would not change and the landlords — who had waiheir claims for
compensation — had been promised that after thaidoall restrictions on
rent would cease to exist. The Government, forrtpart, had given an
undertaking that by 31 December 2004 any restnisti@sulting from that
agreement would no longer apply. Thus, this situratiould be described as
“legal peace” as it had reflected the compromisehed by various social
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groups. This was confirmed by the Constitutionalu€e judgment of
19 April 2005, which had declared that it had beenessary to introduce
the rent-control scheme during the transformatierigol. Moreover, in all
its earlier judgments on that matter, the Constinal Court had
consistently recognised the need for the contimretection of tenants who
had entered into lease agreements pursuant to eti@iive decisions and
to whom the 1994 Act guaranteed a specific, maxintewel of rent for a
fixed time. It had explicitly acknowledged that theed to protect tenants
against unduly high levels of rent had been fullgtified by the housing
situation in Poland.

Moreover, at the oral hearing they also maintaitied restoration and
improvement grants were available to landlords #drad they could also
take out commercial loans to finance the neceSsgdirs.

190. The Government further stressed that the snfearcontrolling rent
under both the 1994 Act and the 2001 Act had omlgnbof a temporary
nature and they had no longer been maintained #iterConstitutional
Court’s judgment of 19 April 2005, which had in fasarked the end of the
rent-control scheme in Poland. Thus, by virtue ludt tjudgment all the
previous restrictions had been abolished. Sinca, thents in Poland had
been regulated by free-market forces and at presleete were no
limitations imposed on them by the authorities. Tba&rties to lease
contracts could freely determine the level of r@md the rights of landlords
were no longer limited in any way. By the same tgkbe Government had
fulfilled the obligations they had taken upon theiass under the
above-mentioned social agreement and the “rulakhefgame” referred to
by the Constitutional Court had finally been coraglwith.

191. Furthermore, comparing the instant case taat thof
Mellacher and Others v. Austrigdhe Government maintained that if in the
latter case the Court had found that “in remedaaiad legislation and in
particular in the field of rent control ... it musé¢ open to the legislature to
take measures affecting the further execution davipusly concluded
contracts in order to attain the aim of the pobadppted”, ita fortiori had to
be open to the legislature not only to fix the levierent below the market
value but also to adopt measures affecting the amphtation of leases
arising from past administrative decisions, whemants had had no say at
all on the level of rent or on the choice of thet # private or State-owned -
which they had been allocated.

192. Lastly, the Government referred to the applis individual
situation, stressing in that connection that thengfitutional Court’s
findings as to the inadequacy of controlled rentldamot be decisive. Thus,
the court had referred to the general situatioPaland, which had not
necessarily applied to each landlord. They saw easan why it should
apply to the applicant’s case. In that contextytakso referred to the fact
that two flats in her house had been vacated i A0®3 and September
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2004 respectively. The third flat was to be vacdiga certain J.W. within
several weeks following the oral hearing, as she leen allocated a flat
owned by the Gdynia City Council. She had actualbved out in February
2006 (see paragraph 66 abpvehe applicant had never given J.W. notice
to quit. Nor had she increased her rent even thal@h had paid the
amount corresponding to 1.5% of the reconstruct@ne of the dwelling.
In consequence, the applicant could no longer clthat she had not
regained possession of the house or that the cated scheme still
affected her property rights.

193. In sum, the Government asked the Grand Chanobbold that
there had been no violation of Article 1 of Protiodo. 1.

(i) The Court’s assessment

194. In its assessment of the impact of the cteda®nt-control scheme
on the applicant’s right of property, the Chambad hegard to the fact that
during the period under its consideration (from O@tober 1994 to
25 January 2005, the date of the adoption of itlgnuent) three different
housing laws had applied to the applicant, namedy 1994 Act, the 2001
Act and the December 2004 Amendments. It is to bgexed that the
application in her case of the “special lease sdieonder the 1974
Housing Act (in the period from 10 October to 12vmber 1994, the date
of the entry into force of the 1994 Act) had hadegligible effect on “the
peaceful enjoyment” of her possessions (see pahadrd0 of the Chamber
judgment).

The Grand Chamber will proceed on a similar baaigng into account
the developments that have occurred after the amomif the Chamber
judgment.

(o) The 1994 Act
Main features of the rent-control scheme as intcediby the 1994 Act

195. The Grand Chamber, as the Chamber did, agnatts the
Government that the 1994 Act was the first of temedial laws enacted
with a view to reforming housing in Poland duringetperiod of the
country’s transition to a free-market system. Isoalagrees that, in
comparison to the previous “special lease schemeith had imposed full
State control over the lease market, the 1994 Az$ W general a step
forward. In particular, that law limited State cantover leases to dwellings
which, regardless of whether they were owned by umiaipality or a
private individual, had hitherto been subject te thpecial lease scheme”,
while allowing rents for commercial premises to inarket-related (see
paragraphs 171 and 172 of the Chamber judgment pamdgraph 188
above).
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However, and in so far as the applicant and otfuedlbrds owning flats
previously subject to “the special lease schemereweoncerned, it
maintained a number of restrictions on their righitéch for the most part,
as explained below, were comparable to those utttkerhousing laws
introduced under the communist regime.

196. To begin with, under sections 55 and 56 ef1fi94 Act any lease
that had originated in past administrative decisialocating a flat was to
be treated as a contractual lease signed for atendinate time. While that
provision in effect created a quasi-lease agreeimemieen a landlord and a
tenant — which, again, was a step forward in teofmse-establishing the
rudiments of contractual relationships on the leaseket — landlords had
no influence on the choice of tenant or the esakrtements of such an
agreement. This applied not only to the duratiothefagreement but also to
the conditions for its termination, which consid#ya restricted the
landlords’ right to terminate the lease even inpees of tenants who
persistently failed to comply with its statutoryrtes. In addition, even if
landlords terminated the lease, they could not hlaeelwelling vacated and
possibly rented out on the free-lease market urtless provided the tenant
with “alternative accommodation” at their own expenSuch a cluster of
legal rules, combined with the permanent shortdgédwellings in Poland,
and the statutory succession right of the tenarglatives to a lease
agreement made it very difficult for the landloadrégain possession of the
flat (see paragraphs 16, 18, 73 and 79 above).

197. Further duties of landlords, potentially ilwog considerable
expense on their part, were listed in section %hef 1994 Act, which
obliged them to carry out specific repairs and reaiance work on their
buildings. At the same time, their right to deripeofit from leases was
subject to statutory restrictions. Pursuant toiesec25 of the 1994 Act the
landlords had no power to fix the rent chargeaderents could not exceed
a ceiling determined by law at the level of 3%l treconstruction value”
of the dwelling (see paragraphs 76-83 above).

Impact of the 1994 Act on the applicant’s and othadlords’ property rights

198. However, as shown by the concrete applicaifdhe 1994 Act and
as acknowledged by the executive and confirmed bg Polish
Constitutional Court’s findings, levels of rent meweached the statutory
ceiling of 3% of the reconstruction value but wemaintained by the
authorities throughout the country at a level cowgersome 60% of
maintenance costs. The shortfall was covered by l#mellords (see
paragraphs 15 and 80-82 above).

The situation of the landlords was compounded loyiae 9 of the 1994
Act, which entailed further consequences advera#gcting their financial
position in that it obliged them to carry out cgsthaintenance works,
despite the fact that in practice the rent charlgealas set below the
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average costs of maintenance of property, not tatiore the costs of major
repairs which were incumbent on the landlords. Mwee, the practical
exclusion of landlords’ rights in terms of free phsal of their flats,
resulting from restrictive provisions on terminati@f leases, caused a
depreciation in the market value of the buildingaaerned (see paragraphs
71-82 above).

199. Those limitations and their impact on the perty rights of
landlords were examined twice by the Polish Comstibal Court. In its
judgments of 12 January and 10 October 2000, regut the repeal of the
1994 Act, it found that the relevant provisions &emconstitutional as
being incompatible with the principles of the patten of property rights,
proportionality and the rule of law and social jost(see paragraphs 82 and
83 above). Furthermore, in the judgment of 12 Jgnu2000 the
Constitutional Court also assessed the situatio@onvention terms and
found that the impugned scheme of rent control artexito a violation of
Article 1 of Protocol No. 1 (see paragraph 82 above

200. Itis true that the Constitutional Court fduhat the introduction of
the rent-control scheme was rmdr seincompatible with the Constitution
or even Poland’s international obligations sincehat material time there
was a “constitutionally acknowledged necessity totgrt the rights of
tenants” and, in view of the difficult housing stion, it was necessary to
restrict or even exclude freedom in fixing rateseoft. However, it held that
the manner in which rent control was effected bygtiesa 56(2) taken
together with other provisions of the 1994 Act tesdiin “owners being
deprived even of the slightest substance of th&ipgrty rights”. It further
stressed that there was no constitutional justiboafor affording the
necessary protection to tenants mostly at the esgpeh private individuals
— the owners of rented flats. In that regard, gesked that the 1994 Act had
“deliberately set the levels of controlled rentdyelthe costs and expenses
actually incurred by owners” and that, given thekity to incur expenses to
maintain their property in a particular conditionhad been based “on the
premise that property must — until the end of 260dntail losses for the
owner”. In its view, the 1994 Act had placed theimbaurden of the
necessary sacrifices that society should make fwr genants on the
landlords. In that context, the Constitutional Qoattached considerable
importance to the fact that Polish legislation kdkany parallel solutions
enabling landlords to offset losses and expensesrried in maintaining
property, and pointed out that the situation coalj should, be remedied
by “subsidising from public funds the costs of maining and repairing
buildings ..., ensuring full recognition in the teegulations for losses and
expenses incurred by landlords and making the leveént dependent on
the tenant’s income” (see paragraph 82 above).

201. The Government, as they had done before ltlaenBGer, argued that
the Constitutional Court’s findings as to the gahdnadequacy of the
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controlled rent could not be decisive in the ampiits individual case (see
paragraph 192 above). However, the Grand Chamfeatsethat argument,
fully sharing the Chamber’s assessment (see pantadrds of the Chamber
judgment):

.. hot only did the Constitutional Court suppd# findings as to the detrimental

effects of the 1994 Act on the property rightsafdlords by comprehensive research
into the general housing situation in Poland andudwentary evidence produced by
the State authorities ... but it also had the athge of direct knowledge of the

circumstances obtaining in the country .... The &@pknent, for their part, have failed

to produce any evidence to show that those ciramess, although found to have

been prevailing throughout Poland, did not applyh applicant or that her situation

materially differed from that of other Polish laacts.”

202. Relying on the Court's judgment in the casd o
Mellacher and Others v. Austrithe Government further argued that under
Article 1 of Protocol No. 1, when enacting remedmausing legislation,
States were entitled not only to reduce the remirgdable to below the
market value but even to take such radical measasesnnulling validly
concluded lease agreements (see paragraph 191)above

The Grand Chamber finds that this argument hasdyréeen examined
by the Chamber, which concluded as follows (seagrvaph 176 of the
Chamber judgment):

“The Court accepts that, given the exceptionallffialilt housing situation in
Poland, the inevitably serious social consequeimsgdved in the reform of the lease
market, as well as the impact that that reform dadeconomic and other rights of
numerous persons, the decision to introduce lastsicBng levels of rent in privately
owned flats in order to protect tenants was jiesdifiespecially as it put a statutory
time-limit on this measure .... However, as the liappt rightly pointed out ...,
although the relevant Austrian legislation provided many restrictions on, or the
possibility of reductions in, the amount of rentagdeable, it also provided for
procedures enabling landlords to recover maintenaosts (see alddellacher and
Others,cited above, 88 31-32 and 55-56). No such procedwese available under
the 1994 Act and, as noted by the Constitutionalir€dPolish legislation did not
secure any mechanism for balancing the costs oftaiaing the property and the
income from the controlled rent ....

Against that background and having regard to thesequences that the various
restrictive provisions had on the applicant, thau€dinds that the combination of
restrictions under the 1994 Act impaired the vesgemce of her right of property. In
that regard the Court would point out that the Gitutsonal Court, in its judgment of
12 January 2000, came to the same conclusion, rfwpltiiat under the 1994 Act the
individual landlords had been ‘deprived even of #ightest substance of their
property rights’ and that, ‘in consequence thaijight to derive profit from property,
... an important element of the right of properafd} been destroyed and ... the]ir]
right to dispose of one’s property ha[d] been gk of its substance’ ...."

203. The Grand Chamber agrees with the Chambiéy,dndorsing its
conclusions, in particular the finding that the donation of the restrictions
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imposed by the 1994 Act impaired the very esseffi¢beoapplicant’s right
of property.

(B) The 2001 Act
Period between 11 July 2001 and 10 October 2002

204. The dates marking this period are, respdytitlee entry into force
of the 2001 Act, a law which replaced the reped®84 Act and was
designed to implement the Constitutional Courtdgmments of 12 January
and 10 October 2000, and the repeal — by virtughef Constitutional
Court’s subsequent judgment of 2 October 2002 seation 9(3) of the
2001 Act, a provision which introduced a new pragedfor controlling
increases in rent (see paragraphs 84-104 above).

205. Unlike the repealed provisions, section @f3jhe 2001 Act made
increases in levels of rent dependent on the ioflatate. However, it still
maintained the previous maximum ceiling of 3% a thconstruction value
on the rent chargeable. In contrast to the 1994 Actlid not contain
detailed provisions on landlords’ duties in respefcthe maintenance of
property. Yet their situation did not change maiéyias other statutes, most
notably the Construction Act and the Civil Coded ldown rules similar to
those applicable under the 1994 Act. The provisionstermination of
leases were more detailed but they attached a numbeestrictive
conditions to giving notice to quit and in essest# maintained the rule
allowing repossession of the flat only if the laordl had provided the tenant
with alternative accommodation (see paragraphs38dbave).

206. As established by the Chamber (see paradraptof the Chamber
judgment), after only about four months of the apien of the new
legislation, the Ombudsman challenged the constitatity of section 9(3)
of the 2001 Act before the Constitutional Courtrsitting that the levels of
rent as determined under that provision had noemal even the basic
maintenance costs of residential buildings and thatnew provision put
landlords at a greater disadvantage than the fategnt control laid down
in the 1994 Act, which had already been found teehafringed their
property rights (see paragraph 96 above).

207. The Constitutional Court, basing its findings comprehensive
documentary evidence and an assessment of the afjesduation
throughout Poland, ruled that the applicable piows for controlling levels
of rent were incompatible with the constitutionahpiples of the protection
of property rights and the rule of law and soaigstice. It held, among other
things, that the current situation was “unquestibynéess favourable than it
used to be under the 1994 Act”, that “the legiskatj{had] fixed an
unreasonably low basic rent”, that the 2001 Act Fsatiously aggravated
the situation of landlords” and that section 9(8¢rpetuated the violation of
the right of property” that had subsisted underXB84 Act. In addition, it
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noted that the new provisions on termination okésahad not materially
improved the situation of landlords (see paragrdfilss104 above).

Still further, the Constitutional Court stronglyitaised the legislature
for its continued failure to introduce any statytenechanism mitigating
landlords’ losses resulting from reduced rent apthted out that “there
ha[d] been no changes to regulations on incomedileast in respect of
deductions from tax (or from taxable income) of amis spent on
maintenance of buildings ... [n]Jor ha[d] the legiste introduced
preferential loans for repairs”.

It concluded that the operation of section 9(3) wasamount to the
continued violation of the right of property in pest of landlords and that
the restrictions laid down in that provision weet/bnd the tolerable extent
of limitations on that right (see paragraph 104va)o

208. The Grand Chamber, in its assessment ofgpkcant’s situation
in the period under consideration, shares the opireéxpressed by the
Constitutional Court, to which the Chamber subsadijlthat the provisions
of the 2001 Act as applicable at the relevant tumeluly restricted her
property rights and placed a disproportionate burole her, which cannot
be justified in terms of the legitimate aim pursugg the authorities in
implementing the relevant remedial housing legistat

Period between 10 October 2002 and 31 December 2004

209. The relevant period started with the repdéaeation 9(3) of the
2001 Act by the Constitutional Court and ended lith entry into force of
the December 2004 Amendments to the 2001 Act (aemgmphs 113-132
above).

The Chamber made the following findings in respddhat period (see
paragraph 180 of the Chamber judgment):

“From 10 October 2002, following the repeal of s@mtt9(3) it became possible for
the applicant to increase the levels of rent farfltats up to 3% of the reconstruction
value of the dwelling .... However, having regasdtte relevant indicators as supplied
by the parties, the Court considers that it did msult in the applicant’s situation
being materially improved. According to the Goveent) in the period immediately
preceding the repeal of section 9(3), i.e. Octd®?2, the maximum rent for similar
flats in her town was PLN 4.61 per square metreer@his the amount actually
available to the applicant throughout and at tree@&r2004 reached PLN 5.15 .... That
amount (approximately 1.27 euros), which was witiie applicable rent rates (PLN
5.00-PLN 6.00) in most other towns in the countegresented a mere 10% increase
in the previous indicative rent, which, as cleadgtablished above, was totally
insufficient to cover basic maintenance costsConsequently, the Court does not see
how the possibility of increasing the rent up te thapparently low and inadequate —
statutory ceiling could ameliorate the situationurfd to have amounted to a
continuing violation of the property rights of thpplicant and of other landlords. Nor
does it consider that it provided her and the wintdas of affected persons with any
relief for the past state of affairs.”
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210. In the proceedings before the Grand ChamierGovernment
submitted — and the applicant did not contest thesertion — that in respect
of at least one of her tenants, a certain J.W.agpdicant had not raised the
rent to the statutory ceiling of the 3% of the mstouction value but had
kept it at the level of 1.5%. On this basis, theguad that the applicant
could not effectively claim that her rights had bemfringed by the
operation of the rent-control scheme at the reletiare (see paragraphs 66
and 192 above).

However, the Grand Chamber considers that the ignest whether or
not the applicant raised the rent due from oneeasftbnants to 3% of the
reconstruction value does not have a decisive hgamnn its assessment of
Poland’s compliance with Article 1 of Protocol No.lIt suffices for it, as it
sufficed for the Chamber, to assume that at theemadttime nothing
prevented the applicant from so doing. The coraedsefore it does not
consist in making detailed calculations and speirigaas to how much or
how little the applicant or other landlords wouldirgfrom increasing rent
to 3% of the reconstruction value. Rather, the @sssi whether this
improvement, effected after many years of forciagdlords to accept a
level of rent which bore no relation whatsoevethe costs of maintenance
of property — not to mention making it impossibte them to derive some
profit from lease — put an end to the continuedafion of Article 1 of
Protocol No. 1 caused by the combined effect ofréstrictions referred to
above or, alternatively, provided the applicanthwéppropriate relief in
terms of restoring her Convention rights.

211. In that regard, the Grand Chamber would rbtg no other
restrictions on the rights of landlords were lifteds pointed out by the
Constitutional Court, the rules for the terminatiof leases did not
materially differ from those applicable under tH#94 Act, which the same
court had previously found to have amounted to fitectical exclusion of
landlords’ rights in terms of free disposal of thigats” and to have resulted
in “the depreciation of the market value of theldhngs concerned” (see
paragraphs 82 and 104 above). What was more, mstaiiding that in
January 2000 the Constitutional Court had alreagld that the State had
“placed the main burden of the sacrifices that edychad to make for
tenants ... on the owners of property” and that $itaation was exacerbated
by the fact that there had been no legal ways asahsin Poland enabling
landlords to offset expenses or mitigate lossesried in connection with
the maintenance of property or to obtain fundstlier necessary repairs, no
such mitigating mechanism had been set up (seeynegtas 82 and 104
above).

In the circumstances, the Grand Chamber, althongh partly different
basis (see paragraphs 209-210 above), comes sathe conclusion as the
Chamber and holds that the violation of the applisaight of property still
continued over the relevant period.
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Period between 1 January 2005 and 26 April 2005

212. The above dates mark the period of the dperaf section 1(9)(a)
of the 17 December 2004 Amendment and section thef22 December
2004 Amendment, which reworded section 9 of thel2@tt and made any
increase whereby rent would exceed 3% of the reéaari®n value subject
to a maximum yearly ceiling of 10% of the currenéntr (see
paragraphs 124-141 above).

213. The Chamber, despite the fact that it did meote before it any
submissions by the parties, considered it necegeagxamine the relevant
legislation as to its compliance with the Convemtamd held as follows (see
paragraphs 182-184 of the Chamber judgment):

“182. Indeed, as the Government stressed, the riakitey to maintain the
rent-control scheme only temporarily has been lgipte the provision setting the
deadline for the application of that scheme basethe maximum ceiling of 3% of
the reconstruction value of the dwelling expired ®h December 2004 .... The
Government have also abandoned their original ateém extend the rent freeze to
2008 ....

However, another proposal made by the Governmemunciated not only in the
1994 and the 2001 Acts but also made before thigtGd the oral hearing, namely,
that after 1 January 2005 market forces would egulent and no new rent control
system would be introduced ... — has not been imgieed.

On 1 January 2005 new provisions entered into forbe constitutionality of those
provisions was contested by landlords before thes@uwtional Court after being in
operation for merely three days. By virtue of thecBmber 2004 Amendments, the
Polish State introduced a new procedure for cdimmplincreases in rent, which in
essence modifies the previous system only slighikgtly, all levels of rent may, on
condition that the increase is effected with thprapriate notice and not more often
than every six months, reach 3% of the reconstrnctralue of the dwelling.

Secondly, levels of rent exceeding 3% of that vahay not be increased by more
than 10% annually ....

183. Given that the practical application of trevnprovisions remains a question
for the future and depends on a number of factwsh as the relevant conversion
index ..., the Court does not find it appropriatedtaw conclusions as to the decisive
or long-term effects of their operation on the &apit's and on other landlords’
property rights. Yet it cannot but note that, giwee recent amounts shown as the
reconstruction value of the dwelling, the 10% img® in rent does not, for all
practical purposes, entail any significant increeseent. It can therefore hardly be
seen as improving the applicant’s situation in eespof covering the cost of
maintenance works, which she is still obliged torg@ut under section 6(a) of the
2001 Act.

184. Accordingly, it cannot be said that the Delserr2004 Amendments provided
the applicant with any kind of relief that couldnepensate for the violation that has
already occurred on account of the continued aafitin of the rent control legislation
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in Poland. In contrast, the new provisions seemetpetuate the status quo found to
have been incompatible with the requirements oichertl of Protocol No. 1.”

214. The December 2004 Amendments were subseyued@imined as
to their compatibility with the Polish Constitutidoy the Constitutional
Court. In its judgment of 19 April 2005, the cowmdt only relied on the
Chamber judgment as one of the grounds supportsdinding that the
introduction of the provisions extending the operatof the rent-control
scheme beyond the deadline set by the legislatageimvbreach of the rule
of law and of the principle of protection of profyerbut also assessed the
State’s conduct as a “particular kind of irrespbiigy on the part of the
authorities” and an “exceptionally jarring violatioof the principle of
confidence in the State and the law made by ité (saragraphs 137-140
above).

215. In the light of the Constitutional Court’'sndings, the Grand
Chamber cannot but subscribe to the Chamber's gsiocl that the
enactment of the December 2004 Amendments was ame act by the
State which infringed the applicant's rights undéwrticle 1 of
Protocol No. 1.

Period after 26 April 2005

216. In respect of the period after 26 April 2@68 Government argued
that, owing to the fact that the applicant’s holiad been partly vacated and
that it would be empty within weeks following thearing of 11 January
2006 — which, as they subsequently confirmed (seagraph 66 above) had
actually occurred on 15 February 2006 — she coaltbnger claim that she
had not regained possession of it. Nor could isde, they added, that the
rent-control scheme still affected her propertyhtsg (see paragraph 192
above). The applicant, for her part, considered these events could not
cease or erase the consequences that the renticsciieme had already
entailed for her property rights (see paragraphdi&be).

217. In connection with the Government’s first wargent, the Court
would reiterate that a decision or measure favdartbthe applicant is not
in principle sufficient to deprive him or her ofetlstatus of a “victim” unless
the national authorities have acknowledged, eigxpressly or in substance,
and then afforded redress for, the breach of thev@ation (see, among
many other authoritieBrumirescu v. Romani§GC], no. 28342/95, § 50,
ECHR 1999-VII; andScordino v. Italy (no.1)GC], no. 36813/97, § 180,
ECHR 2006-...).

However, in the present case those conditions hatéeen met. While
the Court agrees that the fact that the applioaith the authorities’ help
and at the very last stage of the proceedings édfae Court, was able to
repossess her house in its entirety does improve skiteation, this
circumstance can hardly be perceived as an ackdgwlent, even in
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substance, of the breach of the Convention rigleget by her and as a
measure redressing the continuing violation ofgreperty rights caused by
the operation of the rent-control scheme, as fobgdthe Court (see
paragraphs 195-215 above).

Moreover, having regard to the States’ obligatian laid down in
Article 1 of the Convention to “secure to everyamiéhin their jurisdiction
the rights and freedoms defined ... [in the ] Cartm” and to the general
context of the case (see paragraphs 155-156), dlet Considers that this
kind of practical solution, applied by the authiest in respect of an
individual applicant in a case where the centrah@mtion issue relates to
the operation of a legislative scheme potentiaffeciing the rights of a
large number of persons, does not absolve it frecer@aining whether the
general problem underlying the situation complainédhas been resolved
and the cause of the violation of the rights okothersons removed.

Accordingly, the Court will deal with the secondyjament advanced by
the Government, namely that following the entryoinforce of the
Constitutional Court’s judgment of 19 April 200%etient-control scheme
was abolished and the rights of landlords are ngdo limited in any way
(see paragraph 190 above).

218. In that judgment, the Constitutional Courd dnot limit its
considerations solely to an assessment of the itgimbality of the
December 2004 Amendments but considered the césehein the wider
context of the operation of the rent-control scheéhreughout a period of
some 11 years preceding its ruling (see paragrapbsl41l above). Finding
that throughout that period the State had faileshtmduce any satisfactory
and consistent mechanism for balancing the rightarmllords and tenants,
especially in terms of introducing consistent ciédor the determination of
rent, it also decided to give recommendations & #ifect to Parliament
(see paragraphs 141-142 above).

219. The object of the June 2005 Recommendati@ne Y8hortcomings
and lacunas to which [the Constitutional Court hadjnted in recent
years”. The court held that “removing them in theamn future [wa]s
necessary also in view of the principle of the abgiarket economy, which
ha[d] particular importance in the present contexti drew the authorities’
attention to the fact that it was “no longer pokesiio regulate those matters
in a fragmentary or provisional manner” (see paprl42 above).

220. The core defects of the 2001 Act which thexsitutional Court
identified and regarded as requiring rapid resotutwere, among other
things, the lack of provisions setting out basiengnts of rent and the
absence of any statutory criteria for judicial eohbf rent increases. The
Constitutional Court was particularly critical alvadie current “algorithmic”
system of fixing a maximum ceiling on rent and colihg increases
which, in its opinion, did not serve the interesfseither landlords or
tenants.
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It stressed, as it had done before, that rent cooide unrelated to costs
or repairs and maintenance; however justified sarchpproach might have
been over the transitional period, it was not atai@dp at present. It further
stressed the importance of setting levels of rerd imanner enabling the
landlords not merely to cover those costs fromrém chargeable but also
to derive a “decent profit” from rent and receivereturn on their
investment.

221. Referring to the Government’'s argument aghw lack of any
restrictions on landlords’ rights, the Court woulserve that it does not
seem to be well-founded. Thus, in addition to idtrcing and maintaining
defective provisions on the levels of rent the attles have not removed
the previous limitations on termination of leasese( paragraphs 127-128
above). From the landlord’s perspective, the dibmahas not changed
considerably in comparison to the previous restecprovisions. Nor has
the State instituted any procedure or statutory haeism enabling
landlords to mitigate or compensate for lossesriecliin connection with
maintenance or repairs of property as the Constitat Court has advised
on many occasions (see paragraphs 82, 104, 140,1342 200, 207 and
211 above).

222. In consequence, it cannot be said that thest@otional Court’s
judgment has in itself eased the disproportionaieddn placed on the
exercise of landlords’ property rights by the opiera of the impugned
laws. Nor can it be said that the general situatioderlying the finding of
the violation in the present case has thereby lieenght into line with
Convention standards. In contrast, in the lighthatt judgment and the June
2005 Recommendations it is clear that not muchnesggin that field can,
and will, be achieved unless the above-mentionetergé¢ defects of the
Polish housing legislation are removed rapidly dhe entire system is
reformed in a manner ensuring genuine and effegbratection of this
fundamental right in respect of other similarlyustied persons.

C. General conclusion as to the alleged violatioof Article 1 of
Protocol No. 1

223. The Chamber, in its general conclusion orviblation of Article 1
of Protocol No. 1, had regard to the following ddesations (see
paragraphs 185-188 of the Chamber judgment):

“185. As the Court has already stated on many siong, in spheres such as
housing of the population, States necessarily eajeyde margin of appreciation not
only in regard to the existence of the problemaeriaral concern warranting measures
for control of individual property but also to tlboice of the measures and their
implementation. The State control over levels oftie one of such measures and its
application may often cause significant reductionshe amount of rent chargeable
(see, in particulatMellacher and Other<ited above, § 45).
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Also, in situations where, as in the present cdse,operation of the rent-control
legislation involves wide-reaching consequencesnfamerous individuals and has
significant economic and social consequences fer ¢buntry as a whole, the
authorities must have considerable discretion mdy an choosing the form and
deciding on the extent of control over the userapprty but also in deciding on the
appropriate timing for the enforcement of the ral@vlaws. Nevertheless, that
discretion, however considerable, is not unlimiged its exercise, even in the context
of the most complex reform of the State, cannodienbnsequences at variance with
the Convention standards (€niowski,cited above, § 182).

186. The Court once again acknowledges that tReut housing situation in
Poland, in particular an acute shortage of dwedliagd the high cost of acquiring
flats on the market, and the need to transform gkremely rigid system of
distribution of dwellings inherited from the comnisinregime, justified not only the
introduction of remedial legislation protecting &ets during the period of the
fundamental reform of the country’s political, ecamic and legal system but also the
setting of a low rent, at a level beneath the ntarklie ... Yet it finds no justification
for the State’s continued failure to secure to #pplicant and other landlords
throughout the entire period under consideratioa Hums necessary to cover
maintenance costs, not to mention even a minimuwfitfrom the lease of flats.

187. Some five years ago the Polish Constitutic@@irt found that the operation
of the rent-control scheme based on the provisioesessarily and unavoidably
entailing losses for landlords had resulted in spiportionate, unjustified and
arbitrary distribution of the social burden invadlvan the housing reform and that the
reform had been effected mainly at the expenseaonfllords. It reiterated that
statement in its subsequent judgments, clearlcatotig that the failure to abolish the
rent-control system by 31 December 2004 might tesoul a breach of the
constitutional principle of the rule of law and @nchine citizens’ confidence in the
State. It repeatedly held that the adopted measumesinted to a continuing violation
of the property rights of landlords. It stressedt tthe manner in which the authorities
calculated increases in rent made it impossibleptoely mathematical reasons, for
landlords to receive an income from rent or attleasover their maintenance costs ...

In the circumstances, it was incumbent on the Rdisthorities to eliminate, or at
least to remedy with the requisite promptness, diteation found to have been
incompatible with the requirements of the applimtndamental right of property in
line with the Constitutional Court’'s judgments. tharmore, the principle of
lawfulness in Article 1 of Protocol No. 1 and oktforeseeability of the law ensuing
from that rule required the State to fulfil its iglgtive promise to repeal the
rent-control scheme — which by no means excluded atloption of procedures
protecting the rights of tenants in a different mam....

188. Having regard to all the foregoing circumstsand, more particularly, to the
consequences which the operation of the rent-cbstieeme entailed for the exercise
of the applicant’s right to the peaceful enjoymehher possessions, the Court holds
that the authorities imposed a disproportionate exxessive burden on her, which
cannot be justified by any legitimate interesthaf tommunity pursued by them. ...”

224. The Grand Chamber agrees with this assessshéné impugned
situation. It would, however, add that, as establisabove, the violation of
the right of property in the present case is natlestvely linked to the
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question of the levels of rent chargeable but, erttconsists in the
combined effect of defective provisions on the deteation of rent and
various restrictions on landlords’ rights in regpettermination of leases,
the statutory financial burdens imposed on them twedabsence of any
legal ways and means making it possible for thetheeito offset or
mitigate the losses incurred in connection with ntenance of property or
to have the necessary repairs subsidised by the fBtgustified cases (see
paragraphs 203, 211 and 221 above). Furthermaeiztivernment’s claim
at the oral hearing that such a mechanism exisesl garagraph 189 above)
has not been substantiated by any concrete examplesiomestic law and
practice.

In this regard the Court would once again refatd@ase-law confirming
that in many cases involving limitations on thehtgyof landlords — which
were and are common in countries facing housingrtages — the
limitations applied have been found to be justifeed proportionate to the
aims pursued by the State in the general intersst $padea and
Scalabrionocited above, § 18; anMellacher and Othersgited above,
88§ 27 and 55). However, in none of those casesheduthorities restricted
the applicants’ rights to such a considerable éxdsnn the present case.

In the first place, the applicant had never enter®@d any freely
negotiated lease agreement with her tenants; rateethouse had been let
to them by the State. Secondly, the circumstantdbeoinstant case are
different from those in the case $padeaand Scalabrinoln the lattercase,
although the State had temporarily suspended emgtifrom privately
owned flats, landlords retained their right to terate leases by means of a
simple notice to quit, without any further restiocts. In contrast, in the
instant case Polish legislation attached a numifecomditions to the
termination of leases, thus seriously limiting tlhedlords’ rights in that
respect. Finally, in the case bfellacher and Otherswhile the domestic
legislation restricted the rent chargeable, thelleof rent were never set, as
in the present case, below the costs of maintenahdbe property and
landlords were able to increase the rent in ordecdver the necessary
maintenance expenses. That provision had at leaslent possible for
Austrian landlords to keep their property in a gopondition, whereas the
Polish scheme did not, and does not, provide foy procedure for
maintenance contributions or State subsidies, blyetausing the inevitable
deterioration of the property for lack of adequaterestment and
modernisation (see paragraphs 82, 104 and 138).

225. It is true that, as stated in the Chambegrjueht, the Polish State,
which inherited from the communist regime the acsi®rtage of flats
available for lease at an affordable level of remhad to balance the
exceptionally difficult and socially sensitive i€suinvolved in reconciling
the conflicting interests of landlords and tenatithad, on the one hand, to
secure the protection of the property rights offttvener and, on the other,
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to respect the social rights of the latter, ofternerable individuals (see
paragraphs 12-19 and 176 above). Neverthelesdeditenate interests of
the community in such situations call for a fastdbution of the social and
financial burden involved in the transformation aetbrm of the country’s
housing supply. This burden cannot, as in the ptesese, be placed on one
particular social group, however important theries¢s of the other group or
the community as a whole.

In the light of the foregoing, and having regardtie effects of the
operation of the rent-control legislation duringe tlvhole period under
consideration on the rights of the applicant artteopersons in a similar
situation, the Court considers that the PolisheStats failed to strike the
requisite fair balance between the general intereSthe community and
the protection of the right of property.

There has accordingly been a violation of ArticleflProtocol No. 1 to
the Convention.

[ll. ARTICLE 46 OF THE CONVENTION

226. Article 46 of the Convention provides:

“1. The High Contracting Parties undertake to aeliy the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be traitted to the Committee of
Ministers, which shall supervise its execution.”

A. Application of the “pilot-judgment” procedure

1. The Government's objection to the applicationf ¢he
“pilot-judgment” procedure

227. The Government, in their referral request doair further written
and oral pleadings, contested the Chamber’s dectsi@pply the so-called
“pilot-judgment procedure” in the present case. iTr@guments were
threefold.

228. First, they maintained that the description tloe applicant’s
situation as presented by her before the Chamb&mnger corresponded to
reality. Two of her tenants, W.P. and the family bP. and M.P., had
already vacated the flats in June 2003 and SeptePdlod respectively. The
third tenant, J.W., was to move out soon afterdae of the oral hearing.
Accordingly, the applicant had obtained the rediefight before the Court in
terms of both taking over management of her prgpantl repossessing her
flats.
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Secondly, the Government argued that the applisdattual situation
was not that of a typical landlord because she dva@ne-family house,
whereas most of the landlords affected by the centrol scheme owned
tenement houses. In addition, the applicant inténde locate the
headquarters of her foundation “Amber Trail” in Heuse, which would
suggest that her premises were to be used for cocraheurposes rather
than housing needs.

The Government's third argument was that the rentrol scheme as
introduced by the 1994 Act no longer existed in aRdl since the
Constitutional Court’s judgment of 19 April 2005cheendered the situation
compatible with the standards of protection of erbp rights under the
Convention. They once again repeated that, follgwtimat judgment, the
parties to a lease contract could freely estalilighlevel of rent and the
rights of landlords were no longer restricted iy aray.

The Government concluded that the case shouldngetdbe regarded as
a “pilot case” involving a systemic problem conmectwith the
malfunctioning of the Polish legislation — with #ile consequences that this
entailed from the point of view of Article 46 andrtisle 41 of the
Convention.

2. The applicant’s arguments

229. The applicant began by drawing the respond&miernment’s
attention to the fact that she had not sought fluence the Chamber’s
decision to apply the “pilot-judgment procedure’chese this matter lay
exclusively within the Court’s competence and dej@ehon its assessment
of the facts of her case.

However, she could not see any argument which couliate against
the Chamber’s decision. On the contrary, her césarlg fell within the
criteria established in thBroniowski v. Polangudgment, in particular as
the violation of her property rights was not “praegh by an isolated
incident nor attributable to the particular turnesents in the case, but was
rather the consequence of administrative and regylaonduct on the part
of the authorities towards an identifiable class attizens”. Both the
Broniowski case and her case disclosed “the existence witlénPolish
legal order of a shortcoming as a consequence affmédn whole class of
individuals had been denied the peaceful enjoynoériheir possessions”
and gave cause to believe that these “deficieniciemational law and
practice may give rise to numerous subsequent faefided applications”.
Furthermore, in both cases the violation of propeights originated in a
systemic problem connected with the malfunctiorohgomestic legislation
and practice caused by the State’s failure to sthige problem. Indeed, for
many years she had not been able to regain heepyopr to obtain a
reasonable amount of rent not because of a sharigom a specific
judgment or decision but because of defective latis.
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230. As regards the Government’s argument thahbese was about to
become vacant, the applicant, as she had already, dogued that this
event could not automatically stop, and erase tteets of, the violation of
her property rights that had continued for manyyea

Referring to the Government’s assertion that heaton was not typical
of the average landlord in Poland because her howse a one-family
house, not a tenement house, the applicant strébagdindeed, this had
been exactly the argument that she had consistbatlynsuccessfully put
forward before various domestic authorities andrisowhen she had tried
to repossess the house through legal proceedigs, Aowever, had been
to no avail as all those authorities had found thatimpugned housing laws
had correctly been applied to her case.

Lastly, in the context of the Government’'s assertibat there was no
State control over levels of rent and that the taghf landlords were no
longer restricted, the applicant essentially regebather arguments
concerning the continuation of the violation of tG@envention after the
entry into force of the Constitutional Court’s judgnt (see paragraph 185
above).

In sum, the applicant invited the Court to contintee apply the
pilot-judgment procedure in her case.

3. The Court’s assessment

(a) Principles deriving from the Court’s case-law

231. In the case dBroniowski v. Polandgconcerning the issue of the
compatibility with the Convention of a legislatigehemethat affected a
large number of persons (some 80,000), the Courtiddor the first time
the existence of a systemic violation, which itidedl as a situation where
“the facts of the case disclose ... within the [é@stit] legal order ... a
shortcoming as a consequence of which a whole diswdividuals have
been or are still denied [their Convention rightfreedom] and where “the
deficiencies in the national law and practice idett in the applicant’s
individual case may give rise to numerous subsequesll-founded
applications”.

The Court further found that the violation in tlcase had “originated in
a widespread problem which resulted from a malfonatg of Polish
legislation and administrative practice and which[dh affected and
remain[ed] capable of affecting a large numberastpns” (se@roniowskj
cited above, § 189).

232. In that connection, the Court directed thée “respondent State
must, through appropriate legal measures and asirative practice, secure
the implementation of the property right in questim respect of the
remaining Bug River claimants or provide them wetjuivalent redress in
lieu, in accordance with the principles of protentdf property rights under
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Article 1 of Protocol No. 1" (see the fourth opérat provision of the
principal judgment).

The Court thereby made clear that general measiremtional level
were called for in execution of the judgment arat those measures should
take into account the many people affected and dgrtiee systemic defect
underlying the Court’s finding of a violation. Il{sa observed that they
should include a scheme offering to those affectedress for the
Convention violation. It stressed that once sudefact had been identified,
it fell to the national authorities, under the swmmon of the Committee of
Ministers, to take, retroactively if appropriatdhet necessary remedial
measures in accordance with the subsidiary charaft¢he Convention
(ibid. 8§ 193 andBroniowski v. Poland (friendly settlemenficC],
no. 31443/96, 88 34-35 ECHR-2005-1X).

233. This kind of adjudicative approach by the €do systemic or
structural problems in the national legal order bhagn described as a
“pilot-judgment procedure” (see, for example, th@u@’'s position paper on
proposals for reform of the European ConventionHuman Rights and
other measures as set out in the report of theiBge€ommittee for Human
Rights of 4 April 2003 (CDDH(2003)006 Final, unamiusly adopted by
the Court at its 43rd plenary administrative sessino 12 September 2003,
paragraphs 43 to 46; and the response by the @wdine CDDH Interim
Activity Report, prepared following the 46th PlepaAdministrative
Session on 2 February 2004, paragraph 37) (ibid.).

234. The object in the Court’'s designating a dasea “pilot-judgment
procedure” is to facilitate the most speedy aneaiVe resolution of a
dysfunction affecting the protection of the Conwemtright in question in
the national legal order. One of the relevant fectmnsidered by the Court
in devising and applying that procedure has beergtbwing threat to the
Convention system resulting from large numbers efetitive cases that
derive from, among other things, the same structuraystemic problem
(ibid.).

Indeed, the pilot-judgment procedure is primarisigned to assist the
Contracting States in fulfilling their role in th€onvention system by
resolving such problems at national level, thersbguring to the persons
concerned their Convention rights and freedomseagsired by Article 1 of
the Convention, offering to them more rapid redress

(b) Application of the above principles to the preent case

235. The Chamber considered that the principldabkshed in the
Broniowski case applied equally to the present case, espe@asllthe
operation of the rent-control scheme might potégtefect an even larger
number of individuals — some 100,000 landlords &noim 600,000
to 900,000 tenants (see paragraph 191 of the Chajuidgment). It also
held that, as in thBroniowskicase, the facts of the instant case revealed the
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existence of an underlying systemic problem coreteavith a serious
shortcoming in the domestic legal order. The Chambdentified that
shortcoming as “the malfunctioning of Polish hogslagislation in that it
imposed, and continue[d] to impose, on individaaldlords, restrictions on
increases in rent for their dwellings, making itpimssible for them to
receive rent reasonably commensurate with the gemests of property
maintenance”.

236. The Grand Chamber agrees with the Chamben'slgsion that the
present case is suitable for the application ofpita-judgment procedure
as established in tigroniowskijudgments.

It is common ground that the operation of the impd) housing
legislation — which, regardless of the Governmeng'servations as to the
applicant’s allegedly atypical situation (see paspd 228 above), applied
to her in the same way as to the other landlordsotentially entailed
consequences for the property rights of a large baunof persons whose
flats (some 600,000, or 5.2% of the entire housaspurces of the country)
were let under the rent-control scheme (see pgrhgi® and 19 above).
While the number of similar applications pendindobe the Court currently
stands at eighteen — a figure which, in companigidin the Broniowskicase,
may seem insignificant — one of those cases has be#ged by an
association of some 200 landlords asserting a brefcheir individual
rights. At any rate, the identification of a “sysiie situation” justifying the
application of the pilot-judgment procedure doet meressarily have to be
linked to, or based on, a given number of similpplizgations already
pending. In the context of systemic or structuralations the potential
inflow of future cases is also an important consten in terms of
preventing the accumulation of repetitive casestloe Court’'s docket,
which hinders the effective processing of otheresagiving rise to
violations, sometimes serious, of the rights it responsible for
safeguarding.

237. Although the Government maintained that #r@-control scheme
no longer existed in Poland following the Constdnal Court’s judgment
of 19 April 2005 (see paragraph 228 above), therCgan only refer to its
earlier conclusion that, notwithstanding that rglithe general situation has
not yet been brought into line with the Conventistandards (see
paragraphs 221-222 above).

The Grand Chamber shares the Chamber’s generalthi@whe problem
underlying the violation of Article 1 of Protocobr in the present case
consists in “the malfunctioning of Polish housimgiklation”. Indeed, this
assessment is still accurate, in particular inlitjet of the Constitutional
Court’s finding that the breach of the applicanéisd other landlords’
property rights originated in “defective legislatiothat has continually
been applied to them since the entry into forcetref 1994 Act (see
paragraph 140 above).
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However, the Grand Chamber sees the underlyingmsystproblem as a
combination of restrictions on landlords’ rightspcluding defective
provisions on the determination of rent, which vaasl still is exacerbated
by the lack of any legal ways and means enabliegtht least to recover
losses incurred in connection with property maiatere, rather than as an
issue solely related to the State’s failure to s2to landlords a level of rent
reasonably commensurate with the costs of propeaiptenance.

B. General measures

238. One of the implications of the pilot-judgm@nbcedure is that the
Court’'s assessment of the situation complained rofai “pilot” case
necessarily extends beyond the sole interestseanttividual applicant and
requires it to examine that case also from thepsetsve of the general
measures that need to be taken in the interesthef potentially affected
persons (seemutatis mutandjsBroniowski (friendly settlement)cited
above, 8§ 36). For that reason, the individual sohst adopted in the
applicant’s case and relied on by the Governmenhar arguments as to
the application of the pilot-judgment proceduree(paragraph 228 above)
cannot be regarded as decisive in this context.

239. As regards the general measures to be agpfidte Polish State in
order to put an end to the systemic violation of tight of property
identified in the present case, and having regaidstsocial and economic
dimension, including the State’s duties in relationthe social rights of
other persons (see paragraphs 139, 157 and 22%&)alloe Court considers
that the respondent State must above all, throyginoariate legal and/or
other measures, secure in its domestic legal @aeechanism maintaining
a fair balance between the interests of landlaratsiding their entitlement
to derive profit from their property, and the gealeinterest of the
community — including the availabilityf sufficient accommodation for the
less well-off — in accordance with the principles the protection of
property rights under the Convention.

It is not for the Court to specify what would be tmost appropriate way
of setting up such remedial procedures or how adl interest in deriving
profit should be balanced against the other interas stake; thus, under
Article 46 the State remains free to choose thensidsy which it will
discharge its obligations arising from the exeautiof the Court’s
judgments (seBroniowskj cited above, 88 186 and 192).

The Court would, however, observe in passing that many options
open to the State certainly include the measuraelicated by the
Constitutional Court in its June 2005 Recommendaticsetting out the
features of a mechanism balancing the rights afltads and tenants and
criteria for what might be considered a “basic tefgconomically justified
rent” or “decent profit” (see paragraph 136-141\a)o
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IV. ARTICLE 41 OF THE CONVENTION

240. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage claimed in the present case

241. The applicant stated that she was aware dinathe basis of the
Broniowski judgment, the Court might decide that the questdnthe
application of Article 41 was not ready for decrsiand decline to award
her just satisfaction. She nevertheless asked thet@ consider that her
claims were ready to be examined, or even thaag mecessary to examine
them.

In this respect, the applicant pointed out that wihe already 75 years
old and that her case had already been pendingebtfe Court for many
years. Both her health and her financial situat@ne poor. Her means of
subsistence were very limited; she was a retiredienteacher, currently
living in a small, modest flat in PozfiaThe Court’'s award would at least
help her to repair the house and to be able evintitamove into her
family property.

242. The applicant, as she had done before thenfédra sought a total
sum of 118,705 euros (EUR) for both pecuniary amapecuniary damage
sustained by her on account of the continued vasabf her right of
property. That sum comprised EUR 40,000 for nonipesy damage and
EUR 78,705 for pecuniary damage covering the aafstspairs caused both
by the State’s negligent maintenance and her imgbil cover the necessary
repairs from the rent received under the rent-cbrsitheme, as well as loss
of profit from market-related rent.

243. In connection with the material loss she $iztained, the applicant
produced an expert report that described in détailpresent condition of
her house. According to the expert, the technioabdion of the house was
such that it needed a major overhaul.

As regards the alleged loss of profit in terms loé amount of net
market-related rent that the applicant could haeeived had the house not
been subject to the rent-control scheme, the exqadculated the relevant
amount for the period of 15 years following the laggmt’s taking over the
management of the house (see also paragraph 32)alddws amount was
assessed at PLN 1,380,000, which corresponds toroxdpyately
EUR 350,000.

The applicant submitted that, having regard toBheniowskicase and
the fact that the relevant Polish legislation leditthe Bug River claims to
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20%, she considered that the similar nature of daese required her to
reduce her claim to a comparable proportion ofatteial loss sustained by
her. That proportion corresponded to the above-imeed amount of
EUR 78,705.

244. In respect of her claim of EUR 40,000 for qp&tuniary damage,
the applicant repeated the arguments that she hafbpvard before the
Chamber, explaining that that sum was to cover daegmage she had
suffered on account of the frustration and stregslved in her futile efforts
to regain her property, and her lack of any poBsilof enjoying possession
of it. In that context, she emphasised that thesstinvolved in asserting her
justified claims before the Polish courts and tletfthat all those
procedures had proved ineffective had placed arsesteain on her as an
elderly person. She had also suffered seriousedstresulting from her
inability to realise her plans to locate the heaudttgrs of her “Amber Trail
Foundation” in her house.

245. As regards costs and expenses, the appBoaght a total sum of
EUR 24,000, including EUR 9,457.50 incurred in cection with the
proceedings before the Grand Chamber. This sunmexassive of VAT.

246. The Government considered that the claimg wrcessive and not
supported by material evidence. In particular, tloegicised the expert
report and questioned its evidentiary value, sgatimat it had apparently
been prepared in order to impress the Court dset@ltegedly considerable
infringement of the applicant’s property rights. their view, it gave
exaggerated figures pertaining to the applicarltegad loss of profit from
rent, a loss which should not be considered imptiesent case at all because
it related to a general assessment of the consegsieentailed by the
operation of the rent-control legislation. As redgthe legal costs incurred
in the referral proceedings, the Government coateite number of hours
(50) spent by the applicant’s lawyer on the prefpamaof the case and asked
the Grand Chamber to make an award, if any, onlyoifiar as those costs
were, in their words, “proportionate to the invatvent of the applicant’s
lawyer in the case and [had] been actually andssec#y incurred and were
reasonable as to quantum”.

B. The Court’'s conclusion

1. Pecuniary damage

247. Having examined the circumstances of the ,cdélse Court
considers that the question of compensation foumiacy damage is not
ready for decision. That question must accordinggy reserved and the
subsequent procedure fixed, having due regard yoagmeement which
might be reached between the respondent Governarehtthe applicant
(Rule 75 § 1 of the Rules of Court) and in the digh such individual or
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general measures as may be taken by the respo@Gadeeirnment in the
execution of the present judgment. Pending the emphtation of the
relevant general measures, which should be adopidih a reasonable
time, the Court will adjourn its consideration qfpéications deriving from
the same general cause (Beeniowskj cited above, 898).

2. Non-pecuniary damage

248. As regards the applicant’'s claim for non-pegty damage, the
Court sees good reason to make an award and sime$pect, depart on an
exceptional basis from the approach taken in Bineniowski case (see
Broniowskj cited above, § 198).

The Court’s decision has been prompted by the quéati and personal
circumstances of the individual applicant in thegant case. First of all, it
has taken into account her age and health and abe that both the
proceedings that she brought in the Polish courdstlae proceedings before
this Court have lasted for a considerable times tievitably exacerbating
her frustration and distress. Having regard tociheumstances surrounding
the State’s taking of the property in question tleg use of other persons
and to the time it has taken the applicant to learegamily house, an object
of clearly significant sentimental and emotionaluea returned to her, the
Court has no doubt that the relevant domestic mdiogs have placed a
severe psychological strain on her. In decidinghkke an award in respect
of non-pecuniary damage at the current stage optbeeedings, the Court
also considers it important that the applicant matsonly asserted her own
rights before it but has also taken upon hersafttbuble and burden of
acting — at least to some extent — on behalf ofilads in a similar
situation.

249. In view of the foregoing and making its asegnt on an equitable
basis, the Court awards the applicant EUR 30,008eurhe head of
non-pecuniary damage.

3. Costs and expenses

250. As regards the costs and expenses borneskgptilicant, the Court
notes that the Chamber awarded the applicant EUBOQ3for the costs
incurred up to the adoption of its judgment (seeagaaph 197 of the
Chamber judgment). Having assessed the applicelais as a whole, the
Court awards her EUR 22,500, to be converted il zlotys at the rate
applicable at the date of settlement, together watly tax that may be
chargeable on this amount.
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4. Default interest

251. The Court considers it appropriate that tefault interest should

be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT

1.

Dismissesunanimously the Government’s preliminary objection
incompatibilityratione temporiof the application;

. Holds unanimously that there has been a violation ofickrtl of

Protocol No. 1 to the Convention;

. Holds by 16 votes to 1 that the above violation hasioaigd in a

systemic problem connected with the malfunctioniofy domestic
legislation in that:

(a) it imposed, and continues to impose, restmdti on landlords’
rights, including defective provisions on the deteration of rent;

(b) it did not and still does not provide for gmypcedure or mechanism
enabling landlords to recover losses incurred imneation with
property maintenance,

. Holds by 15 votes to 2 that, in order to put an endhe $ystemic

violation identified in the present case, the resfsmt State must,
through appropriate legal and/or other measuresiredan its domestic
legal order a mechanism maintaining a fair baldrvetereen the interests
of landlords and the general interest of the comtyum accordance
with the standards of protection of property rightsler the Convention
(see paragraph 239 above);

. Holds unanimously that the question of the applicatibrAxicle 41 is

not ready for decision in so far as the applicaotsm for pecuniary
damage is concerned and

accordingly,

(a) reservedhe said question;

(b) invites the Government and the applicant to submit, witkix
months from the date of notification of this judgrhetheir written
observations on the matter and, in particular,dtfythe Court of any
agreement that they may reach;

(c) reservesthe further procedure ardklegategdo the President of the
Court the power to fix the same if need be;
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6. Holdsunanimously

(a) that the respondent State is to pay the agpmlicwithin three

months, the following amounts:
(i) EUR 30,000 (thirty thousand euros) in respgaton-pecuniary
damage;
(i) EUR 22,500 (twenty-two thousand five hundredros) in
respect of costs and expenses;
(i) any tax that may be chargeable on the almweunts;
(b) that from the expiry of the above-mentionect¢éhmonths until
settlement simple interest shall be payable oralye amounts at
a rate equal to the marginal lending rate of theopean Central
Bank during the default period plus three percemfagnts;

7. Dismissesunanimously the remainder of the applicant's cldion
non-pecuniary damage.

Done in English and in French, and delivered aullip hearing in the
Human Rights Building, Strasbourg, on June 2006.

Luzius WILDHABER
President
T.L. EARLY
Section Registrar

In accordance with Article 45 § 2 of the Conventard Rule 74 § 2 of
the Rules of Court, the following separate opini@me annexed to this
judgment:

(a) Partly concurring and partly dissenting opmad Mr Zuparic;

(b) Partly dissenting opinion of Mr Zagrebelsky.

L.W.
T.L.E.
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PARTLY CONCURRING, PARTLY DISSENTING OPINION
OF JUDGE ZUPANIC

The issue touched upon by Judge Zagrebelsky is A¢dhe core of his
partly dissenting opinion is the finding that ther®@ention’s Article 46
narrows the binding effect of our judgments to wihatonstitutional law is
called the effecinter partes that is, between the State and the particular
applicant affected by the judgment. In other wordisige Zagrebelsky is
critical of theBroniowski v. Polanatase, in which this narroumter partes
binding effect was enlarged to encompass otherticiror similar cases,
irrespective of the question whether they wereaalyepending before this
Court.

Logically, the next question is whether tlBroniowski v. Poland
judgment —ultra vires as Judge Zagrebelsky clearly implies! — introduge
so-callederga omne®inding effect into our decisions.

Have we indeed expanded the scope of jurisdictboiné extent that we
may now pronounce with binding effeerga omnesand not only on
particular cases immediately before us? Have weprgelves into the role
of the negative legislator for 46 countries? DdesBroniowski v. Poland
judgment really represent a qualitative jump?

The answer to the latter question is simple andympedic. If in the
Broniowski v. Polandtase we had not decided the way we did, theredvoul
have been 80,000 cases pending in this Courtelibéist of possible worlds,
we would in due time (?) decide all these 80,008esa We would
mechanically, or, as they say today, in “copy-pa&shion, reiterate the
Broniowski v. Polangudgment — 80,000 times.

The only beneficial effect of this, if it can be salled, would be to stick
to the narrowly perceived letter of Article 46 diet Convention, adopted
even before the time the European Commission of atuRights had been
waiting for the postman to bring an applicationitsewould have something
to do. In this connection, it is true that Protodtd. 14 did not make
provision for our judgments to hawrga omnesinding effect, but does
that really prove the point Judge Zagrebelsky i&ing?

Moreover, imagine that the particular national $ggfion provides for the
possibility of a so-called class action. Procedyratlass action is a
situation in which all actual and potential pldifstiare joined by law, that

1. Article 46 — Binding force and execution of judgments

“1. The High Contracting Parties undertake to albg the final judgment of the Court in
any caseo which they are parties

2. The final judgment of the Court shall be traitted to the Committee of Ministers,
which shall supervise its execution.” [Emphasiseati
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is, where one or more members of a class may suéeosued as

representative parties on behalf of all only if (fig¢ class is so numerous
that joinder of all members is impracticable, (@¢re are questions of law
or fact common to the class, (3) the claims or wede of the representative
parties are typical of the claims or defences @& thass, and (4) the
representative parties will fairly and adequatelgtect the interests of the
class.

In such a situation the applicants before the Caorild be all the actual
and potential plaintiffs and our decision concegname of them would have
binding effect — noerga omnedut in relation to this particular class of
applicants. Just as in thieroniowski v. Polandonstellation, the judgment
of the European Court would bind the State to ingi&nall of them. Would
that be contrary to the letter and the spirit ofidde 46, by which [t]he
High Contracting Parties undertake to abide by flmal judgment of the
Court in any case to which they are partiedn such an assemblage,
evidently, “the parties” to the case would be alctlal and potential
plaintiffs.” The pilot-judgment procedure introducey Broniowskiwould
then be, for this internal reason deriving from tfaional civil procedure,
completely in agreement with both the letter aral gpirit of Article 46 of
the Convention.

| dare say that this class-action analogy work®@st situations in which
the Court would find it practical and reasonablepply the pilot-judgment
procedure. Not only is this far from violating Aitie 46 of the Convention,
it is also far removed from the so-calledga omneseffect that would
violate it.

[l

The travaux préparatoiresof the Convention do indeed show that the
current Article 41 was initially intended to hagega omnesinding effect
on national jurisdiction$.This is what the founding fathers wanted. It was
the politicians defending national sovereignty wieplaced the formerly
clear language of the Article in question with therent incomprehensible
language drawn from an old German-Swiss arbitragmeement.

In order to respect the spirit of the Conventiore may take these
political hesitations seriously and ask the nexedfion. Is it better for
Poland to be condemned in this Court 80,000 tinmelsta pay all the costs
and expenses incurred in 80,000 cases, or is tierbt say to the country
concerned: Look, you have a serious problem on your handsvemevould
prefer you to resolve it at home...! If it helplsese are what we think you

1. See, in this connection, the ambivalent and igmtus judgment of the German
Constitutional Court, Order of the Second Divisimnl4 October 2004, 2 BvR 1481/04,
concerning the internal binding effects of the jomgt of the Third Section of the Court in
Gorgult v.Germanyno. 74969/01, 26 May 2004).
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should take into account as the minimum standardgeisolving this
problem..”?

Which one of the two solutions is more respectfdl rational
sovereignty?

The implicit fear that the Court has surreptitiqusitroduced theerga
omneshbinding effect of its decisions must thus be digli First, ade facto
erga omnesffect exists anyway, whether the Court is fortedepeat it
60,000 times or not. There is no escaping this.

Secongdade jure erga omnekinding effect would be one expressed in
the judgmentn abstracto In such a case we would say that a particular
piece of national legislation that had been theseanf the case before us
was incompatible with the Convention, or in other ords
“un-conventional”.

The Court clearly does not have, with the usualajpiaernalia of
constitutional law, an interest in meddling in whadtional legislation
should or should not do. Subsidiarity is a healtojlateral effect of the
simple fact that an international judicial body ga®t know how to, and
thus does not want to, enter into the details ofional legislative
happenings.

This is the role rightly reserved for national dmsional courts.

Third, we are situated at the top of 46 national judlipyramids. The
message sent to one of these jurisdictions wilehacompletely different
meaning in another. In other words, our pronouncemere decisions
concerning minimum standards, irrespective of heentolations happened
in Iceland or in Azerbaijan. We are not and canpetthe constitutional
court for the 46 countries concerned. The fearswlegashall usurp that role
are not realistic.

The subsidiary international jurisdiction nevertes plays a role and
engages in a legal discourse and in decision-makimgtions which are
somewhatsimilar to what the constitutional courts do. | vk expect
constitutionalist legal academia to decipher al ¢bnstitutive differences.

Suffice it to say here that decisions such Bsoniowski or
HuttenCzapskaor for that mattel.ukendaare practical and pragmatic
decisions — akin to class-action judgments — tlvattaan increase in the
quantity of cases without subverting the intendedlity of the binding
effect of the judgments of this Court. They sayt ttea some people the
experience of thirty years is the experience of year repeated thirty times.
I do not think we want to project this adage omi® $tates signatories to the
Convention.

In the end, and quite apart from the general qoesiddressed above, |
have voted against point number four of the opegagirovisions and its
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reference to paragraph 239 of the judgment. Theatibpable paragraph
239 reads as follows:

“... the Court considers that the respondent Statst above all, through appropriate

legal and/or other measures, secure in its domdsgal order a mechanism

maintaining a fair balance between the interestslamidlords, including their
entitlement to derive profit from their property ...” [Emphasis added.]

The travaux préparatoiresof Protocol No. 1 amply demonstrate the
hesitations different prospective signatories hadcerning its Article .
These hesitations concerned the question whetkeright to property is a
human right at allA fortiori, the right to derive profit by merely owning an
apartment building cannot be seen as a human right.

| think the language of Article 1 of Protocol Nodémonstrates this:

“Every natural or legal person is entitled to theaceful enjoyment of his
possessionsNo one shall be deprived of his possessions éxadpe public interest
and subject to the conditions provided for by lawd dy the general principles of
international law.

The preceding provisions shall not, however, in sy impair the right of a State
to enforce such laws as it deems necessary to alotite use of property in
accordance with the general interest or to secheepayment of taxes or other
contributions or penalties.” [Emphasis added.]

In other words, the question whethgreaceful enjoyment of one’s
possessionsimplies theentitlement to derive profit from one’s property”
must be answered in the negative. This is not lleepo discuss the “social
function of property”, although a clause to thdeef is an integral part of
many modern constitutions. Suffice it to say thasheeer profit for the
landlord — in other words, income not derived frbim services — is, for the
tenant, of necessity a payment that is not recgiestby a benefit.

How can that be a landlord’s human right?

1. Protocol to the Convention for the Protection Human Rights and Fundamental
Freedoms, 213 UNTS 262, entered into force 18 MxBA1
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PARTLY DISSENTING OPINION OF JUDGE
ZAGREBELSKY

(Translation)

I concur with the Court’s finding in the presensedhat there has been a
violation of Article 1 of Protocol No. 1 in respect the applicant. | also
share the opinion that the violation is a systeome which results from the
particular statutory rules in force in Poland amaild be eliminated if a
system were set up conforming to the requiremeuntined in paragraph
239 of the judgment.

However, | cannot accept the Court’'s conclusions regards the
indications given to the Government, as set oupamts 3 and 4 of the
operative provisions. My disagreement relates te fhct that these
indications are given directly by the Court in thgerative provisions of its
judgment.

By way of introduction, | would note the weakne$dhe legal basis of
the pilot-judgment procedure in its most evidemtezs. | am referring to the
indication in the operative provisions of the néadthe State to amend its
own legislation in order to solve a general problaffecting persons other
than the applicant. | would observe in this coniogcthat the text of Article
46 of the Convention simply states that “[tlhe HiGlontracting Parties
undertake to abide by the final judgment of the ICouany case to which
they are parties” and that it is for the CommittéeMinisters to supervise
the execution of judgments. It seems to me thaepeession “any case to
which they are parties” may well refer precisely dases between the
applicant and the State that have been decidetiebourt (this is logical
seeing that its judgments are adopted followingeashrial proceedings).
The arguments set out by the Committee of MinistarsResolutions
Res(2004)3 and Res(2004)6 of 12 May 2004, which atdressed to
governments, are undoubtedly of much importanceranst be taken into
account by the Court with a view to ensuring thregt teasons given in its
judgments are as clear as possible. Indeed, that sssential requirement
for enabling governments, under the supervisionth®@ Committee of
Ministers, to comply with judgments (Article 46 tife Convention) and to
take all general measures necessary to preventfutiyer violations
(Article 1). However, one cannot overlook the fdtat the proposals to
which the Court refers in paragraph 233 of the megt were not included
in the recent Protocol No. 14 amending the Conwenti

Of course, the Court’s judgments do harga omnegffects in relation
to persons other than the applicant and to othate&t The Committee of
Ministers’ activities are clearly influenced by the However, | would
observe in this connection that although the Comemitof Ministers’
well-established practice of indicating general sugas to governments and
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asking them to implement them in order to prevemther violations is

usually justified on the basis of Article 46 rathiean by the Committee of
Ministers’ general obligations (under Articles 3a8d 15 of the Statute of
the Council of Europe), it concerns a Conventiostifation whose nature,
composition and responsibilities are entirely adfg from those of the
Court, which reflect the latter’s judicial function

But even without wishing to attach too much weigbt the above
concerns, after théBroniowski v. Polandjudgment of 22 June 2004
(no. 31443/96, ECHR 2004-V), | consider that judgieesuch as the
present one undermine the relationship betweentwle pillars of the
Convention system — the Court and the CommitteeMufisters — and
entrust the Court with duties outside its own sphaf competence. This
seems patently obvious to me in the present caseh more so than in
Broniowski It gives me cause to suggest that that precedeas not
indicate the only possible response to the issaised here. It is not simply
a question of instituting a compensation procedunéch, while complex
and costly, applies to a series of clearly definatividual cases. On the
contrary, the solution to the problem in the préssase involves a total
overhaul of the legal system governing owners’ tsghis-a-vis tenants,
taking into account all the known difficulties, apts and alternatives in
such matters and the need to adopt a gradual agproasuch a sensitive
area — what is more, during the transition from camist to free-market
regime. This applies both in future and as regasifess for any past
violations.

It is sufficient to have regard to the Court’s staénts in paragraph 239
to infer that it is entering territory belongingesfically to the realm of
politics and that its indications go beyond itsigdictional competence,
which concerns the case between the applicantten&tate. Or else — as |
am inclined to believe — the Court’s indications, view of their self-
evidently vague content, cannot be regarded asrgnth my opinion, they
require the Committee of Ministers’ intervention amy event, without
adding in any way to the system’s efficiency (semytatis mutandis
Lukenda v. Slovenjano. 23032/02, 6 October 2005).

| would add that the caution shown by the Counteicognising that the
State has a wide margin of appreciation when lagogn rules in such a
difficult area might be merely ostensible. Whetbgrassessing a possible
friendly settlement (as iBroniowski v. Polandstriking out), no. 31443/96,
ECHR 2005-...) or by giving an opinion under Amtick6 88 4 and 5 as
introduced by Protocol No. 14, the Court should easde this caution and
say, without referring to the position of a partazuapplicant, whether or
not the general measures taken are capable of nimegeviolations in
future. This highlights the nature of the problemish to raise here and the
consequences of the fact that such indicationghbyCourt are included in
the operative provisions of the judgment and heageaire “execution”.
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To conclude, | would emphasise that the issues lwhibave outlined
concern only the nature and content of the opergirevisions of the “pilot
judgment” which the Court has adopted. Of much mionportance —
although it is not mentioned in the judgment -his ¢nsuing adjournment of
all similar cases until the general problem haslresolved for all those in
the same position as the applicant in the preses#.cSuch an adjournment
is fully justified in accordance with the principlef subsidiarity that
characterises the Court’s role. This strikes ma e=al innovation that may
prove effective, especially as it does not undeemine balance of the
Convention system, does not call into questiond@racteristic functions
of judicial bodies and encourages the Committelliafsters to perform its
own duties.



